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 1 A P P E A R A N C E S:

 2

 3      FOLEY & LARDNER, LLP

 4      Attorneys for Plaintiff

 5            321 North Clark Street, Suite 2800

 6            Chicago, Illinois 60654

 7      BY:   JASON J. KEENER, ESQ.

 8

 9      WINSTON & STRAWN, LLP

10      Attorneys for Defendant

11            35 West Wacker Drive

12            Chicago, Illinois 60601-9703

13      BY:   BRYCE A. COOPER, ESQ.
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 1 D R.    C A R L    G R I N D L E Y,     called as

 2      a  witness, having affirmed to tell the truth,

 3      was examined and testified as follows:

 4 EXAMINATION

 5 BY MR. KEENER:

 6      Q.    Good morning.

 7      A.    Good morning.

 8      Q.    State your name for the record.

 9      A.    My name is Carl James Grindley.

10      Q.    Where do you live?

11      A.    I live in the Bronx in New York City.

12      Q.    Have you ever been deposed before?

13      A.    I've never been deposed.

14      Q.    Since you've never been deposed, I'm

15 sure your counsel has kind of told you how this is

16 going to go but I'll lay some ground rules.

17            If at any time you don't understand one

18 of my questions, can you let me know?

19      A.    Yes, I can.

20      Q.    Since the court reporter is taking

21 everything down, can we try to avoid uh-huh,

22 huh-uh's, shakes of the heads, everything has to

23 be verbal so the transcript reads clearly.  Do you

24 understand?
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 1      A.    I do understand.

 2      Q.    I'll try to arrange it so we can try

 3 and take a short break every hour or so but if

 4 there's any time you need a break before that,

 5 this is not a torture test.  Just let me know you

 6 need a break.  Is that fair?

 7      A.    That is fair.

 8      Q.    Is there any reason you can't give your

 9 full and complete truthful testimony today?

10      A.    No, there's not.

11      Q.    Have you ever testified in court

12 before?

13      A.    No, I have not.

14      Q.    Have you ever been qualified as an

15 expert witness in court before?

16      A.    No, I have not.

17      Q.    Have you ever attempted to testify in

18 court but you were not allowed to testify for some

19 reason?

20      A.    No, I have not.

21      Q.    What did you do to prepare for your

22 deposition?

23      A.    To prepare for the deposition, I met

24 with Mr. Cooper.
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 1      Q.    Anyone else?

 2      A.    No, one else.

 3      Q.    And how many times did you meet with

 4 Mr. Cooper?

 5      A.    Once.

 6      Q.    When was that?

 7      A.    That would have been Tuesday.

 8      Q.    And how long did you meet with

 9 Mr. Cooper on Tuesday?

10      A.    I believe it was four hours and 40

11 minutes.

12      Q.    Did you review any documents during

13 that meeting?

14      A.    We reviewed -- we reviewed my expert

15 testimony.

16      Q.    You mean report?

17      A.    Yes, is that the technical -- yeah,

18 that would be the technical term.

19      Q.    Okay.  Anything else?

20      A.    No, I don't believe we did.

21      Q.    Besides meeting with Mr. Cooper on

22 Tuesday and taking a look at your expert report,

23 did you do anything else to prepare for the

24 deposition today?
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 1      A.    I read a previous deposition.

 2      Q.    What deposition did you read?

 3      A.    I cannot remember the name of the

 4 person being deposed.

 5      Q.    Do you know if it was a Games Workshop

 6 person or a Chapterhouse person?

 7      A.    I believe it was a Chapterhouse person.

 8      Q.    While you can't remember the person's

 9 name, do you remember anything about them that

10 would help me identify them?

11      A.    It was an expert witness.

12      Q.    Two prior expert witnesses, one was

13 called Mr. Brewster and another was Mr. Wolfe, do

14 either of those names --

15      A.    Mr. Wolfe.

16      Q.    When did you review Mr. Wolfe's

17 transcript?

18      A.    I believe it would be the night of

19 Tuesday.

20      Q.    What was the purpose of your review of

21 Mr. Wolfe's deposition?

22      A.    To familiarize myself with the way that

23 a deposition is conducted.

24      Q.    Do you understand that Mr. Wolfe made
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 1 expert opinions on topics similar to the ones that

 2 you've opined on?

 3            MR. COOPER:  Objection to the extent it

 4      mischaracterizes his testimony.

 5            THE WITNESS:  I don't actually think

 6      that they are that similar.

 7 BY MR. KEENER:

 8      Q.    When you reviewed Mr. Wolfe's

 9 transcript, did it influence your opinion in this

10 case?

11      A.    No, none whatsoever.

12      Q.    Did you disagree with anything

13 Mr. Wolfe said?

14      A.    I disagreed with him when he made the

15 occasional factual error, yes.

16      Q.    Any that come to mind?

17      A.    Yes, one.

18      Q.    Which one are you thinking of?

19      A.    He claimed that in Robert Heinlein's

20 novel the term "space marine" was used when indeed

21 it was not, and that was later pointed out to him

22 and he conceded that he had made an error.

23      Q.    Anything else you were thinking of?

24      A.    Not off the top of my head.  I was
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 1 merely scanning it for how a deposition is

 2 conducted rather than the topic of that

 3 deposition.  So for example, when you instructed

 4 me to avoid ums or ahs or saying uh-huh instead of

 5 the word "yes," that's one of the things that I

 6 picked up from reading the deposition, which is

 7 why I'm attempting to speak clearly and wait for

 8 you to finish speaking before I speak.

 9      Q.    Thank you, I appreciate that.

10            Other than the factual error, is there

11 anything else you saw in Mr. Wolfe's transcript

12 that you disagreed with?

13      A.    I did not complete reading it.  I

14 merely read it until I understood to the best of

15 my ability how a deposition is conducted.  I

16 wasn't particularly interested in what Mr. Wolfe

17 had to opine about.

18      Q.    I understand you may not have finished

19 it and it may not have been your purpose for

20 reviewing it but through the review as far as you

21 got, did you notice anything about Mr. Wolfe's

22 testimony that you disagreed with other than the

23 factual error you pointed out?

24      A.    I would have to say that I did not
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 1 develop an opinion really beyond the space marine

 2 issue on whether or not I agreed with Mr. Wolfe.

 3      Q.    So you did not identify anything else

 4 you disagreed with on Mr. Wolfe's testimony on

 5 review?

 6            MR. COOPER:  Objection, asked and

 7      answered.

 8            THE WITNESS:  It's the concept of the

 9      word "identify."  To me, if I were to conduct

10      analysis of Mr. Wolfe's report, I would have

11      to conduct research into Mr. Wolfe's report,

12      and since I did not, I would be uncomfortable

13      saying whether I agreed or disagreed with any

14      other particulars than the one item that I

15      suggested to you.

16 BY MR. KEENER:

17      Q.    Okay.

18      A.    If I were to review the report, then I

19 would be able to have an informed opinion on

20 whether or not I disagreed with other aspects of

21 it.

22      Q.    Okay.  So as you sit here today, you're

23 not able to identify any aspects of Mr. Wolfe's

24 testimony you disagreed with other than that
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 1 factual error you mentioned?

 2      A.    That's not exactly what I said.  What I

 3 said is I have not formed an opinion one way or

 4 another regarding the details of Mr. Wolfe's

 5 report, more than one item in passing.

 6      Q.    I understand you would want to do a

 7 more comprehensive investigation - --

 8      A.    Right.

 9      Q.    -- to analyze all the differences.  My

10 question is a different question.

11            As you sit here now, are you able to

12 identify any areas where you disagreed with

13 Mr. Wolfe based on the testimony you reviewed?

14            MR. COOPER:  Objection, asked and

15      answered.

16            THE WITNESS:  I'll answer that again.

17            Based on my cursory reading of

18      Mr. Wolfe's deposition, and with the

19      understanding that in order to formulate an

20      opinion on someone's work, I would have to

21      attempt to replicate its results, I did not

22      have the time nor inclination to replicate

23      said results so I am unable to have an opinion

24      one way or another about Mr. Wolfe's
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 1      testimony.

 2 BY MR. KEENER:

 3      Q.    Right.  So because you have no opinion

 4 one way or the other, you do not as you sit here

 5 right now are able to identify any areas of

 6 disagreement?

 7      A.    Or agreement.

 8            (Plaintiff's Exhibit 189, document

 9      entitled Exhibit C, marked for

10      identification.)

11 BY MR. KEENER:

12      Q.    I'm going to hand you what's been

13 marked Plaintiff's Exhibit 189.  It is entitled

14 Exhibit C and it was attached to your report.

15      A.    I'm looking for my glasses.  May I get

16 a tissue?

17      Q.    Of course.

18      A.    Thanks.

19      Q.    Do you recognize Exhibit C?

20      A.    Yes, this appears to be my CV.

21      Q.    Is this CV current?

22      A.    Let me check the latest publications.

23            Yes, it does appear to be current.

24      Q.    Does this CV accurately reflect your
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 1 career history?

 2      A.    Yes, it does.

 3      Q.    Are there any mistakes you're aware of?

 4      A.    Not that I'm aware of.

 5      Q.    You can put that aside.

 6            Do you have any experience in

 7 copyright?

 8      A.    No, I do not.

 9      Q.    So similarly, no experience in

10 copyright law?

11      A.    No, I do not.

12      Q.    Have you ever attempted to register any

13 copyrights at the copyright office?

14      A.    No, I have not.

15      Q.    Do you own any registered copyrights?

16      A.    I have no knowledge of copyright law so

17 I am not aware that I have any copyrights.  Are

18 you an expert in copyrights?

19      Q.    I'm sorry, the way this works is I --

20      A.    Right, I know.

21      Q.    -- ask the questions.  If you don't

22 know, the answer would be I don't know.

23            The question is:  Do you own any

24 registered copyrights?
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 1      A.    I actually don't know.

 2      Q.    That's fair enough.

 3            Do you have any experience in

 4 trademarks?

 5      A.    No, I do not.

 6      Q.    Any experience in trademark law?

 7      A.    No, I do not.

 8      Q.    Have you ever attempted to register any

 9 trademarks?

10      A.    No, I have not.

11      Q.    Do you, to your knowledge, own any

12 trademarks?

13      A.    Not to my knowledge, no.

14      Q.    Are you experienced in miniatures?

15      A.    Could you please define "experience"?

16      Q.    What experience do you have with

17 miniatures?

18      A.    The experience I have with miniatures

19 is their use as reference items during melee

20 combat in early editions of TSRS Dungeons &

21 Dragons when I was a teenager.

22      Q.    Any other experience in miniatures?

23      A.    I could expand on that earlier

24 experience.
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 1      Q.    We'll get into that.  Any other

 2 experience you've had?

 3      A.    None whatsoever.

 4      Q.    And so your only experience with

 5 miniatures is this experience you had with

 6 Dungeons & Dragons when you were a teenager?

 7      A.    Yes, it is.

 8      Q.    And how long ago was that?

 9      A.    33 years ago.  I believe that to be

10 correct, if my math is correct.

11      Q.    Okay.

12      A.    So that would be 1980.

13      Q.    And how old were you in 1980?

14      A.    I believe I was 14.  I'm pretty sure I

15 was 14.

16      Q.    And this experience in miniatures when

17 you were 14 years old, how long did it last?

18      A.    I would actually say that was the

19 terminal date would be 1980.

20      Q.    When did it begin?

21      A.    I would say either 1978 or 1979, so

22 perhaps two years, maybe three.  It's a long time

23 ago.

24      Q.    So about 12 years old to 14 years you
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 1 played Dungeons & Dragons and there was some

 2 miniatures involved?

 3      A.    That's correct.

 4      Q.    And that's your entire experience with

 5 miniatures?

 6      A.    By involvement, I'm taking you to mean

 7 actively participating in their use or collecting

 8 or painting in a gaming situation.

 9      Q.    Fair enough.  My question is attempting

10 to be broad.  Any experience you had with

11 miniatures.  I believe that's the only experience

12 you identified.  Are there other experiences

13 you're not listing for some reason?

14      A.    Well, it's due to my confusion over the

15 word "experience" so if, for example, I was

16 walking past a gaming store and looked through the

17 window and saw a display of miniatures, I would

18 not count that as being experienced.

19      Q.    Anything else you're excluding?

20      A.    No.

21      Q.    So besides passing by a store where

22 there might be a miniature on display, your only

23 experience based on any form of the word was your

24 12- to 14-year-old experience playing Dungeons &

Chapterhouse / Games Workshop Unsigned Page  13 - 16

 16 

Case: 1:10-cv-08103 Document #: 289-10 Filed: 03/04/13 Page 5 of 150 PageID #:16286



 Grindley, Carl  2/21/2013  9:09:00 AM

 1 Dragons where there was miniatures involved?

 2      A.    Yes.

 3      Q.    How many miniatures did you own, if you

 4 recall?

 5      A.    Due to the nature of the lead

 6 miniatures of the late 1970s and early 1980s,

 7 these items were very fragile and would frequently

 8 break along say, for example, arm joints or where

 9 the characters would hold weapons or their heads

10 or their legs on the bases, so I believe that I

11 may have owned a grand total of fewer than two

12 dozen but it's very difficult to say for sure

13 because of their lack of permanence as items.

14 They would break and be replaced and it's very

15 hard to say.

16      Q.    Are you able to identify what types of

17 miniatures these were?

18      A.    These were mostly fantasy miniatures.

19 I cannot remember the company that produced them.

20 And I believe they were designed for use with the

21 Dungeons & Dragons products.

22      Q.    Were they humans or monsters or both?

23      A.    I'm having a very difficult time

24 remembering.  I would have to say that they were
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 1 probably a combination of humans and monsters in

 2 various numbers to facilitate their use on a

 3 tabletop grid to determine, you know, positions

 4 during melees.

 5      Q.    Are you relying on any of your

 6 experience with those miniatures to form the basis

 7 of any of the opinions you made in this case?

 8      A.    One aspect, yes.

 9      Q.    And what is that?

10      A.    The fragility of the lead pieces

11 necessitating a change in scale of the components

12 of the figures.

13      Q.    Did you experience any change in scale

14 in the miniatures you bought?

15      A.    I did not experience a change in scale.

16 What I did was I noticed an unrealistic nature of

17 the scale of the miniatures.

18      Q.    So the miniatures you used when you

19 were a young teenager had unrealistic scale?

20      A.    This scale was out of proportion with

21 what a human being would be.  Parts would be

22 thicker.  Weapons, for example, would be much,

23 much larger than they ever would be in real life.

24 It was a different scale.  I believe, although I
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 1 don't know for sure, I believe that it was

 2 probably to stop these pieces from being so easily

 3 broken which I said was a problem with them.

 4      Q.    But you don't know if that was a reason

 5 they were designed that way?

 6      A.    No, I was 14 years old so I had no

 7 access with the designers of the pieces.

 8      Q.    Other than large weapons, was anything

 9 else out of proportion?

10      A.    Body parts, arms, to some degree legs,

11 just because of the fragile nature of the lead.  I

12 don't even know if these things are made out of

13 lead anymore.  The exhibits I've seen seem to be

14 made out of some plastic resin but back in the

15 day, I believe it was lead.

16      Q.    And do you have any experience whether

17 the plastic resin has the same fragility problem?

18      A.    None whatsoever.

19      Q.    So you have no idea whether these

20 current models have any need for this larger scale

21 to solve what you perceived was this fragility

22 issue?

23      A.    I have no knowledge.  I have never

24 handled one of the resin models.
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 1      Q.    You never handled any of the models at

 2 issue in this case?

 3      A.    I have never physically handled them,

 4 no, which is why when I answered the question

 5 about experience, I asked if that included walking

 6 past window displays, and even with the notion of

 7 walking past window displays, I did not know, for

 8 example, until seeing the exhibits that these

 9 indeed were resin.  I had assumed they were also

10 lead.

11      Q.    Am I correct that none of these

12 miniatures you had were futuristic?

13      A.    That's something I do not remember.  I

14 remember in the 1970s, perhaps 1980 at the latest,

15 purchasing the Traveller box of six gaming manuals

16 and I may or may not have purchased some Traveller

17 miniatures but I simply do not remember.

18      Q.    As you do not remember, you are not

19 basing any of your experience opinions in your

20 report based on those miniatures?

21      A.    No, I am not.

22      Q.    So to the extent you can remember, none

23 of them were futuristic?

24      A.    From the miniatures I can remember,
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 1 none were futuristic.

 2      Q.    None of them had guns?

 3      A.    I don't believe so because in the first

 4 edition of Dungeons & Dragons, I don't believe

 5 there were any firearms listed but I couldn't tell

 6 you for a fact because it's been a long time.

 7      Q.    None of them were robots?

 8      A.    None of them were robots.

 9      Q.    None of them had spacesuits on?

10      A.    Not per se, no.

11      Q.    Do you know if any of them had shoulder

12 pads?

13      A.    I would imagine that any of the armed

14 figures would have, yes.

15      Q.    Do you know as you sit here today what

16 any of those shoulder pads looked like?

17      A.    I'm sorry, I do not.  It was a very

18 long time ago and I do not remember.

19      Q.    What were the size of those shoulder

20 pads?

21      A.    I cannot recall.

22      Q.    So I appreciate your last experience

23 with miniatures was over 30 years ago but I just

24 want to make sure I understand that the only thing
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 1 you're relying upon based on your own personal

 2 experience with miniatures was your experience

 3 that certain lead models were fragile and your

 4 inference why they made some aspects bigger.

 5      A.    Yes, that is the correct

 6 characterization.

 7      Q.    And that's the only experience you're

 8 drawing from your experience with miniatures?

 9      A.    From 33 years ago.  Actually let me

10 stop for a second and say that the other aspect of

11 miniature use that I would say that I at least

12 kept in my mind was that when these items were

13 purchased from a gaming store, they are in an

14 unpainted state.

15      Q.    Anything else you're relying upon from

16 your personal experience with miniatures for

17 purposes of this case?

18      A.    I believe that to be the case, although

19 there may be other aspects that I have sublimated

20 into my unconscious knowledge.

21      Q.    But nothing you can identify now?

22      A.    Nothing that I can consciously

23 identify.

24      Q.    All I can ask is what you consciously
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 1 identified.  You understand that?

 2      A.    I understand.

 3      Q.    Do you have any experience in Warhammer

 4 40K?

 5      A.    None whatsoever.

 6      Q.    Any experience with any Games Workshop

 7 products?

 8      A.    I think in order to answer that

 9 question fully, I would need to see a list of all

10 Games Workshop games.  I do not believe so.

11      Q.    So as you sit here today, you cannot

12 identify any products you understand to be Games

13 Workshop products that you have experience in?

14      A.    No, I cannot.

15      Q.    Do you have any experience in miniature

16 wargaming?

17      A.    No, I do not.

18      Q.    Except for this period of time when you

19 were 12 to 14 years old, do you have any

20 experience with modeling in any aspect?

21      A.    Could you please expand on what you

22 mean by "modelling"?

23      Q.    Sure.  It could be assembling,

24 sculpting, painting, collecting, and we can go
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 1 into exactly what experience you have but first

 2 just broad, do you have any experience in

 3 modeling?

 4      A.    I teach sophomore art history at the

 5 university level so I know something about

 6 sculpting and painting, but by modeling I'm

 7 assuming you mean in a hobbyist sense, not in a

 8 fine art sense?

 9      Q.    Yes.

10      A.    I do not have any experience in

11 modelling in a hobbyist sense.

12      Q.    Do you consider yourself an expert in

13 miniatures?

14      A.    No, I do not.

15      Q.    Do you consider yourself an expert in

16 Warhammer 40K?

17      A.    No.

18      Q.    Do you consider yourself an expert in

19 wargaming?

20      A.    No, I do not.

21      Q.    Do you consider yourself an expert

22 modeling in the hobbyist sense?

23      A.    No, I do not.

24      Q.    Have you ever been retained as an
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 1 expert by anyone for any purpose?

 2      A.    No, I have not.

 3      Q.    When were you first contacted in

 4 relation to this case?

 5      A.    I believe it was in December of 2012,

 6 although I'm not precisely sure because I was in

 7 the process of moving from Connecticut to

 8 New York City.

 9      Q.    Do you know who contacted you?

10      A.    I believe it was Mr. Cooper, although

11 it could have been Mr. Keany?

12      Q.    You mean Kearney?

13      A.    Kearney, sorry.

14      Q.    What was the substance of that

15 conversation?

16 DI         MR. COOPER:  I'll instruct the witness

17      not to divulge anything that we'd -- actually

18      I'm going to instruct the witness not to

19      answer that question as phrased.

20            MR. KEENER:  Are you claiming discusses

21      you had with the expert are somehow

22      privileged?

23            MR. COOPER:  To the extent that I

24      revealed any of my -- any of counsel's legal
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 1      opinions on the case, to the extent --

 2            MR. KEENER:  Are you suggesting

 3      revealing legal opinions to an expert witness

 4      you've retained to prepare an expert report

 5      somehow keeps the privilege?

 6            MR. COOPER:  I am that saying you can

 7      reveal any facts about the case that I told

 8      you.

 9            MR. KEENER:  Counsel, are you saying

10      things you told to your retained expert remain

11      privileged?

12            MR. COOPER:  Yes, rephrase your

13      question though.

14            MR. KEENER:  You're saying discussions

15      you had with him in preparation for an expert

16      report are privileged?

17            MR. COOPER:  I'm not going to say it

18      that broadly.  If you're asking for facts --

19            MR. KEENER:  No, I'm asking

20      communications, the substance of his

21      conversations with counsel, and he's your

22      expert witness, you're saying those substance

23      of communications are privileged?

24            MR. COOPER:  No, I'm saying he can
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 1      answer that question to the extent he's

 2      answering it and giving the facts of the case

 3      as I have given him.

 4            MR. KEENER:  So you're instructing him

 5      to not answer for some purposes of privilege

 6      here?

 7            MR. COOPER:  I don't understand your

 8      question, what you're looking for.

 9 BY MR. KEENER:

10      Q.    My question is:  What do you recall

11 that conversation being?

12      A.    I recall a very basic conversation

13 where I was simply asked if I would be willing to

14 be an expert witness.  I do not believe I was told

15 any substantive details about anything to do with

16 the case other than would you be willing to serve

17 as an expert witness in the field of popular

18 culture and medievalisms.

19            I believe that was probably less than a

20 five-minute conversation but I was not told in

21 that initial conversation even the names of the

22 companies involved in this lawsuit.

23      Q.    At some point, did you later have a

24 more substantive conversation about the issues in
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 1 this case?

 2      A.    Could you please tell me what you mean

 3 by substantive issues?

 4      Q.    You referred to the first call as not

 5 getting into substance at all.

 6      A.    Right.

 7      Q.    Did you have a later call where you did

 8 get into the substance?

 9      A.    I think I may have inadvertently used a

10 legal term when I used "substantive."

11      Q.    I'm not using it in the legal sense.

12 I'm using it in the sense you used.

13      A.    I believe I was given the details

14 perhaps a week later.

15      Q.    What were you told?

16      A.    That Games Workshop was suing, I guess

17 is the correct word, Chapterhouse for -- I don't

18 know what the correct terminology is to use.

19 Would I say copyright infringement or

20 intellectual -- what would I say?

21      Q.    I'm asking what you were told, so what

22 were you told?

23      A.    I condensed that conversation in my

24 head so I could not recall word for word what was
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 1 spoken but I would say that -- now I'm trying to

 2 think of what actually was -- I believe I was told

 3 that Games Workshop was suing Chapterhouse over

 4 copyright infringements over certain of their

 5 products and would I be willing to examine the --

 6 I don't know the name of the document, some

 7 document that Games Workshop had produced with I

 8 believe two columns, one of which was their

 9 product and one of which was the Chapterhouse

10 product.

11            I wasn't really given any instructions

12 on how to conduct any research or what sort of

13 findings I was going to come up with or anything

14 like that.

15      Q.    Other than being told that Games

16 Workshop was suing Chapterhouse about certain

17 products, were you told anything else about the

18 case?

19      A.    I believe I was told that it had been

20 going on for some time.

21      Q.    Anything else?

22      A.    I think that was it.  It was kind of a

23 crazy time in my life because I was undergoing

24 this move, I had just gotten divorced yet again,

Chapterhouse / Games Workshop Unsigned Page  29 - 32

 29 

Grindley, Carl  2/21/2013  9:09:00 AM

 1 or in the process of getting divorced, so my

 2 memory of those events is a little hazy.

 3      Q.    Do you have any understanding on why

 4 you were asked to take a look at that document?

 5      A.    No, and I've actually never asked and

 6 I'm kind of curious myself on how they actually

 7 came up with my name.  I can only assume that it

 8 must have been someone else in the scholarly

 9 community must have recommended me.

10      Q.    Let me rephrase the question.

11            Do you have any understanding on what

12 the purpose of your review of that chart was?

13      A.    The purpose of my review of that chart

14 was to provide an expert opinion on whether or not

15 there were substantial similarities between the

16 two products and also to determine if there were

17 any even insignificant similarities, what the

18 origin point either in the distant past or in

19 popular culture would be.

20      Q.    Any other purpose?

21      A.    No, I believe that to be it.

22      Q.    So if I understand, I think you said

23 there were two purposes, one, to identify what

24 substantial similarities there were between the

Chapterhouse / Games Workshop Unsigned Page  29 - 32

 30 

Grindley, Carl  2/21/2013  9:09:00 AM

 1 Games Workshop products and the Chapterhouse

 2 products, and two, to identify for any significant

 3 similarities what origins those similarities might

 4 have come from.

 5      A.    That's not what I said.  I believe I

 6 said that to see -- I would compare the two lines

 7 of products or two columns to see if there were

 8 significant similarities.

 9      Q.    Okay.  So let me try again.

10            The purpose of your review was twofold,

11 one, to identify any significant similarities

12 between the Games Workshop product and the

13 Chapterhouse product, and two, for any

14 similarities you found to trace the potential

15 origin?

16      A.    Again, that's not how I phrased it.

17 The way you phrased it implies that there would be

18 significant similarities to find, whereas, the way

19 I phrased it was neutral, that I was examining it

20 to see if there were any or not.

21      Q.    Let me try again then.

22      A.    Okay.

23      Q.    The purpose of the review of the chart

24 was twofold, first, to identify, if any,
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 1 substantial similarities between the Games

 2 Workshop product and the Chapterhouse product, and

 3 two, if you found any similarities, to trace the

 4 potential origin for those similarities?

 5      A.    Yes, that's correct.

 6            (Plaintiff's Exhibit 190, Expert Report

 7      of Dr. Carl James Grindley, marked for

 8      identification.)

 9 BY MR. KEENER:

10      Q.    I'm handing you what's been marked

11 Plaintiff's Exhibit 190.

12      A.    Thank you.

13      Q.    And Exhibit 190 is entitled Expert

14 Report of Dr. Carl James Grindley?

15      A.    Grindley.

16      Q.    I apologize.  Is that your expert

17 report in this case?

18      A.    Yes, it is.

19      Q.    Can you describe to me the mechanics of

20 how this document was created?

21      A.    This document underwent a drafting

22 process of approximately a month and approximately

23 a hundred to 120 hours of my time.

24      Q.    When did you first begin drafting it?
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 1      A.    Approximately a month ago.

 2      Q.    So if today is February 20th [sic], you

 3 think you started around January 20th?

 4      A.    No, because the drafting process of

 5 this was completed, I guess some weeks ago, this

 6 had to be produced prior to discovery or through

 7 the process of discovery.

 8      Q.    So when do you think you first began

 9 working on it?

10      A.    I cannot recall when this item was

11 given to you.

12      Q.    If we look at the last page, it's got

13 your signature next to February 1 --

14      A.    There you have it, so January 1st --

15      Q.    I appreciate you know the answer, but

16 for the court reporter's sake --

17      A.    I'm sorry.

18      Q.    -- if you let me finish before you

19 answer, it will be a lot easier for everybody.

20      A.    I'm sorry, I'm trying very hard to be

21 good.

22      Q.    So seeing that you signed it on

23 February 1, 2013, about when do you think you

24 began drafting this document?
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 1      A.    One month earlier, January 1st.  And by

 2 drafting, I'm assuming you mean physically writing

 3 it rather than looking at different charts and

 4 doing preliminary research.

 5      Q.    Is all the text in here your own words?

 6      A.    I decided what text would be in this

 7 report.

 8      Q.    Well, okay, understood.  You could have

 9 seen a report written by someone else and said I

10 like those words and signed your name.  That's one

11 way, or you could have typed the words or it could

12 be a combination of the two.

13      A.    There was a drafting process.

14      Q.    Explain the drafting process.

15      A.    The drafting process would be me

16 drafting a response, providing that draft to the

17 Chapterhouse Studios counsel and then putting it

18 in correct format for an expert report.

19      Q.    Other than formatting changes, is the

20 text here all yours?

21      A.    The text is mine in that the final

22 approval of the text is mine.  There may be the

23 occasional item of legalese, for example, the word

24 opine where Chapterhouse Studios' counsel made the
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 1 editorial suggestion.

 2      Q.    Other than format and a word of

 3 legalese here and there, my question focuses on

 4 are there any sections of the report for which you

 5 didn't draft that section, although you might have

 6 approved it, somebody else drafted that section?

 7      A.    No.

 8      Q.    So you drafted all the sections in this

 9 report?

10            MR. COOPER:  Objection, asked and

11      answered.

12            THE WITNESS:  Yes.

13 BY MR. KEENER:

14      Q.    Looking at paragraph 57, which is on

15 the last page, the heading is Compensation.

16      A.    Uh-huh.

17      Q.    You have typed in, "I have provided my

18 services as an expert witness pro bono in this

19 case.  I am being reimbursed for any costs and

20 expenses I incur."  Is that correct?

21      A.    Yes, it is correct.

22      Q.    Why did you agree to provide your

23 services pro bono in this case?

24      A.    Providing community service in one's
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 1 area of scholarly expertise is a traditional

 2 responsibility of the professoriate and that is

 3 why I was doing this.

 4      Q.    Out of the many potential areas of

 5 community service, why did you choose this one?

 6      A.    That's a difficult question to answer

 7 because there actually are not that many areas of

 8 community service for faculty members to conduct

 9 outside of the actual context of the university or

10 college system.

11            So for example, to a lay person,

12 community service might be volunteering on an aids

13 walk.  In terms of academic community service,

14 that would not be relevant.  Community service has

15 to be tied with one's area of scholarly expertise,

16 so this was an example for me to have a more

17 relevant participatory experience providing what I

18 would consider to be community service that is

19 directly tied to my areas of study.

20      Q.    And I think you said earlier that you

21 spent about a hundred or 120 hours so far in this

22 case; is that right?

23      A.    I would say that is a reasonable

24 estimate.  Since I am not being -- since I am not
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 1 receiving remuneration for these services, I did

 2 not keep a log sheet of my time but over the years

 3 I have become reasonably good at estimating how

 4 much time I have spent on research projects so my

 5 estimate is about a hundred to 120 hours.

 6      Q.    And that would have been mostly in the

 7 time period of when you were first contacted in

 8 December through signing this report on February

 9 1st?

10      A.    Yes.

11      Q.    So over a four- to six-week period?

12      A.    Yes.  At the City University of

13 New York, faculty enjoy an extended winter break

14 from the end of examinations in mid December until

15 the end of the month of January so I was able to

16 dedicate a large portion of my time to do this

17 work.

18      Q.    Do you think you were spending maybe

19 upwards of 30 hours a week that whole period in

20 January?

21      A.    No, because this would also include

22 half of December.

23      Q.    So maybe 20 hours a week?

24      A.    Yes.
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 1      Q.    And if I understand what you said, you

 2 haven't been paid in any way?

 3      A.    No, I have not, nor have I filed for

 4 reimbursement for any costs or expenses I have

 5 incurred.

 6      Q.    How much in cost and expenses have you

 7 incurred?

 8      A.    I believe about $55.

 9      Q.    And what were those expenses for?

10      A.    Obtaining PDFs of the original

11 Traveller books that I'd possessed back in -- I

12 believe I said 1980 or so, and a PDF of the

13 collected issues of the Travellers Aid Society

14 Journal.  I considered the $55 to be a trivial

15 amount of money so I did not bother.

16      Q.    Now, I asked you before what the

17 purpose of your assignment -- what your assignment

18 was and you mentioned two items, and the first

19 item was comparing the Games Workshop products to

20 the Chapterhouse products to look for things that

21 were similar.  Do you recall that?

22      A.    Yes, I do.

23      Q.    Now, looking at your report, if you

24 look at paragraph 1, about halfway down the line
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 1 that says "Specifically," and it reads,

 2 "Specifically, I have been asked to opine on

 3 whether elements of the Games Workshop new

 4 allegedly infringed works can be found in or are

 5 derived from preexisting works from historical,

 6 medieval, cinematic, or science fiction sources."

 7            Do you see that?

 8      A.    Yes, I do.

 9      Q.    Is that what you were asked to opine

10 on?

11      A.    Yes, I believe that's just another

12 way of wording the second part of my initial

13 response.

14      Q.    Right.  Where do I find in your report

15 analysis of the first part, a comparison of the

16 Games Workshop to Chapterhouse products for

17 similarities?

18      A.    You find that throughout not only the

19 fabric of the report but also through the --

20 through the fabric of the report.

21            MR. COOPER:  Also for the record, this

22      is not the entire report.

23            THE WITNESS:  I'm looking for the

24      tables.
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 1 BY MR. KEENER:

 2      Q.    Exhibit 190 is your entire report

 3 except for the exhibits; is that correct?

 4      A.    Yes, I believe that to be so.  I don't

 5 know how these exhibits are numbered or classified

 6 by either counsel so I'm not really competent to

 7 give an opinion on how these exhibits were

 8 structured.

 9      Q.    But the text of your report is all

10 here; you're referring to the charts that aren't

11 here that we'll get to a little bit later?

12      A.    Yes, except that I would also call the

13 charts text.

14      Q.    Okay.  The numbered paragraphs that you

15 sign your name at the end are all here; you're not

16 disputing any are missing?

17      A.    No, I'm not.

18      Q.    Anywhere in the text of your report

19 that are your numbered paragraphs, do you mention

20 any Chapterhouse products?

21      A.    Well, let's take a read at it.

22            (Witness perusing document.)

23            I would say -- and this is only based

24 on a cursory account but approximately one-third
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 1 of the pages in this report reference both

 2 Chapterhouse products and Games Workshop products

 3 as indexed in the tabular document.

 4      Q.    Okay.  I'm excluding the chart right

 5 now.  In the text of the your report, paragraphs 1

 6 through 59, do you discuss any Chapterhouse

 7 product anywhere because I don't see it anywhere

 8 discussed?

 9      A.    Let me point out some examples to you.

10 For example, the top of page 8, see for example

11 Exhibit B at product entries number 126, 137 to

12 141, 146 to 157, and 163.

13      Q.    So when you're referring to Exhibit B,

14 that's your chart?

15      A.    Yes.

16      Q.    And that product entry would have a

17 Chapterhouse product, a Games Workshop product and

18 some prior works that you found?

19      A.    Yes.

20      Q.    Anywhere in your report do you discuss

21 a Chapterhouse product and a Games Workshop

22 product and what similarities you identified

23 between the two?

24      A.    I don't believe I ever identified any
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 1 significant similarities between the two products.

 2      Q.    Okay.  So you've testified that --

 3      A.    Or two sets of products rather, sorry.

 4      Q.    You testified that one of your purposes

 5 was to review the Chapterhouse products and the

 6 Games Workshop products and identify any

 7 similarities between the two, correct?

 8      A.    Correct.

 9      Q.    And it's your expert testimony you were

10 not able to identify any similarities between the

11 two products?

12      A.    I was not able to identify any

13 significant similarities.

14      Q.    Okay.  Did you identify any

15 similarities between the two products?

16      A.    I identified insignificant or minor

17 similarities.

18      Q.    Let's start back again.

19            Did you identify any similarities?

20      A.    I think we would have to go over the

21 chart --

22      Q.    I'm --

23      A.    -- item by item to see that.

24      Q.    We're going to do that later.  I'm
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 1 trying to get a simple answer.

 2            You said your first job was to identify

 3 any similarities between the Games Workshop

 4 products and the Chapterhouse products.  Did you

 5 identify any similarities?

 6      A.    (Witness perusing document.)

 7            It's a very difficult question to

 8 answer in that certain paragraphs, for example,

 9 paragraph 31, I believe textually speaking would

10 by necessity include Exhibit B into the body of

11 whatever this exhibit has been called.

12      Q.    Okay.  My question is just first -- I'm

13 trying to ask a simple yes or no question.

14            Your first assignment was to identify

15 any similarities between the Games Workshop

16 products and the Chapterhouse products.  Did you

17 identify any similarities?

18      A.    Yes, I believe I did.

19      Q.    Did you attempt to list anywhere all

20 the similarities you identified between the two

21 sets of products?

22      A.    I think the best way to conceptualize

23 the process of identification was to -- or is to

24 consider that after seeing a resemblance, to
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 1 continue sort of examining that resemblance to see

 2 if that resemblance itself was due to borrowing

 3 from one company's works to another or whether

 4 that resemblance was due to another factor, and in

 5 each of the situations where I found resemblances

 6 and then proceeded to the next step of inquiry, I

 7 always determined that the resemblances were due

 8 to prior works in terms of history.

 9      Q.    Okay.  I think you you've answered a

10 later question I'm going to ask.

11      A.    I'm having a difficult time, sorry,

12 with how to --

13      Q.    I think we've established you compared

14 the two sets of products.

15      A.    Yes.

16      Q.    And you found some similarities?

17      A.    Yes.

18      Q.    Did you attempt anywhere to list the

19 similarities you found?  And that should be a yes

20 or no.

21            MR. COOPER:  Object to form.

22            THE WITNESS:  Again, I'm not entirely

23      sure how to answer that.  I don't know if that

24      question can be answered in a yes or no
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 1      manner.

 2 BY MR. KEENER:

 3      Q.    Anywhere in your report or in the

 4 charts that you attach to it do you say here are

 5 the similarities between Chapterhouse and Games

 6 Workshop products for this product one, two,

 7 three, for this product one, two, anything like

 8 that where you attempt to identify the

 9 similarities you saw between the two products?

10            MR. COOPER:  I'll note that

11      Dr. Grindley hasn't been given the chart to

12      look at.

13            THE WITNESS:  I would have to see the

14      chart.

15            (Plaintiff's Exhibit 191, document

16      entitled Exhibit B, marked for

17      identification.)

18 BY MR. KEENER:

19      Q.    I will hand you what's been marked

20 Plaintiff's Exhibit 191, which is Exhibit B to

21 your report to this deposition, the chart to which

22 you're referring to.

23            And the question pending right now is:

24 Is this the chart you were referring to?
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 1      A.    Yes, it is indeed.

 2      Q.    Let's look at the first entry, product

 3 124.  It starts on page 2.  Do you see that?

 4      A.    Yes, I do.

 5      Q.    The first column is the Chapterhouse

 6 product, do you agree?

 7      A.    No, I don't.

 8      Q.    You don't believe the first product is

 9 a Chapterhouse product?

10      A.    No, I do not.

11      Q.    Why is that?

12      A.    Because it isn't.

13      Q.    Okay.  It's understand the list is

14 saying Chapterhouse Accused Products; is that

15 right?

16      A.    Yes, that is correct.

17      Q.    What do you understand to be the

18 Chapterhouse accused product for entry 124?

19      A.    For entry 124, I understand the

20 Chapterhouse accused product to be an unpainted

21 resin conversion kit containing 12 torsos, 12

22 legs, 12 heads, 12 backpacks and 12 bases.

23      Q.    Okay.

24      A.    So the image shown is not a
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 1 Chapterhouse product.

 2      Q.    Right.  It's those pieces combined with

 3 arms and weapons?

 4      A.    And painted.

 5      Q.    And painted?

 6      A.    Yes.

 7      Q.    Okay.  But --

 8      A.    So I do not actually see an image of

 9 the Chapterhouse Studios product under 124.

10      Q.    You do see the torso, legs, heads and

11 backpacks in the pictures under 124, right, as

12 part of the painted models or unpainted models?

13      A.    Considering that there are 12 of each,

14 I only see what appears to be one.

15      Q.    Okay.  So you see at least some of the

16 Chapterhouse products in 124 here?

17      A.    I think that would depend on how you're

18 defining "some."

19      Q.    Did you ask anyone to see all of

20 Chapterhouse's product for their Abbithan woman?

21      A.    No, that wasn't what I was asked to do.

22      Q.    Under the second column, do you

23 understand that to be Games Workshop's products?

24      A.    I understand it to be painted versions
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 1 of Games Workshop products as I believe Games

 2 Workshop products are unpainted and not assembled

 3 when people purchase them.

 4      Q.    Okay.  Down --

 5      A.    Judging from a later exhibit, which

 6 number I can't recall, I believe Games Workshop

 7 products like Chapterhouse products perhaps come

 8 in an unassembled state on some sort of plastic

 9 injection molded wire frame.

10      Q.    Do you have any idea whether Games

11 Workshop displays them as painted and assembled on

12 its website?

13      A.    I've never been to Games Workshop

14 website.

15      Q.    For product 124, did you conduct any

16 comparison of the Chapterhouse product and the

17 Games Workshop product to look for similarities?

18      A.    Yes.

19      Q.    Did you identify any similarities?

20      A.    No.

21      Q.    Significant or insignificant or

22 otherwise, you saw no similarities between the

23 Chapterhouse products and the Games Workshop

24 product for 124?
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 1      A.    There is an insignificant similarity in

 2 that they both represent future soldiers but the

 3 Chapterhouse products are female and the Games

 4 Workshop products are male.

 5      Q.    And I think you're going on to the next

 6 question.

 7            My question is:  Did you identify any

 8 similarities when comparing those two products?

 9      A.    Only an insignificant similarity that

10 they are both future soldiers.

11      Q.    And that's the only similarity you

12 identify?

13      A.    Yes.

14      Q.    And we know that's the only similarity

15 you identified because in the third column, you

16 say the common representation of near future

17 infantry soldiers?

18      A.    Yes.

19      Q.    And so using this chart, we can

20 identify any similarities, whether insignificant

21 or not, you saw between the two products by

22 looking at your third column?

23      A.    I think you'd have to define "we."

24      Q.    Can someone, whether it's me or the
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 1 jury or someone else, someone other than you who

 2 wrote the report, identify what similarities you

 3 saw between the Chapterhouse products and Games

 4 Workshop products through analysis of your third

 5 column?

 6      A.    I believe they could.

 7      Q.    And that would identify all the

 8 similarities you saw between the two products?

 9      A.    I believe so.

10      Q.    You didn't leave any off?

11      A.    No, I don't think so.

12      Q.    For example, if you thought the helmet

13 from the Chapterhouse product was similar to the

14 helmet in the Games Workshop product, you would

15 have noted that in the third column?

16            MR. COOPER:  Objection, form.

17            THE WITNESS:  Could you restate that

18      again?

19 BY MR. KEENER:

20      Q.    I'm trying to understand your process

21 so I can identify what similarities you found.

22      A.    Definitely.

23      Q.    So an example I'm giving, I'm not

24 saying that you saw a similarity or not but if you
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 1 saw a similarity in, for example, in the helmets,

 2 you would have noted that similarity in the third

 3 column and then discussed whether or not it is a

 4 significant or insignificant similarity?

 5      A.    In your hypothetical question, it's a

 6 difficult one to answer because there may be a set

 7 of insignificant similarities that are common to a

 8 given -- say, for example, science fiction trope.

 9 So if there were major similarities that could be

10 explained from preexisting materials, then yes, I

11 would say so in the third column.  If there were

12 insignificant similarities that originated in a

13 common point, I would not list every insignificant

14 similarity.

15            Does that answer your question?

16      Q.    I think so, and I think it's different

17 than what you told me before.

18            I think before you said any similarity

19 you saw between the two you would put in the third

20 column, and now I think you're saying if it was a

21 significant similarity you would put it in the

22 third column, if it was an insignificant

23 similarity you did not list it.  Is that correct?

24      A.    No, that's not correct either.
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 1      Q.    You said that you've identified

 2 similarities between the products?

 3      A.    Yes.

 4      Q.    And some you treated significant and

 5 some you believe are insignificant?

 6      A.    Yes.

 7      Q.    And I'm trying to find out where I

 8 would find a listing of what similarities you saw,

 9 and I think you pointed me to this third column?

10      A.    Yes, I did.

11      Q.    Am I missing anywhere elsewhere you've

12 identified the similarities?

13      A.    No.

14      Q.    Does this third column contain the

15 significant similarities and the insignificant

16 similarities you saw?

17      A.    The third column contains an overall

18 analysis of the significant similarities claimed

19 by Games Workshop.  They do not list any

20 additional similarities not claimed by Games

21 Workshop.

22      Q.    Okay.  So now the third column is only

23 the significant similarities claimed by Games

24 Workshop?
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 1      A.    No, it is not.

 2      Q.    Okay.  Let's try this again.

 3      A.    Okay.

 4      Q.    You compared the Chapterhouse product

 5 to the Games Workshop product and identified

 6 similarities, and the only place that you discuss

 7 those similarities is in column 3 of Exhibit 191.

 8 Correct so far?

 9      A.    No, that's not correct either.

10      Q.    Where else do you identify the

11 similarities?

12      A.    Through the body of the expert report

13 on approximately a third of the pages with the

14 references to this document.

15      Q.    Right, we've discussed before in your

16 report the only time you discuss the similarities

17 between the Games Workshop and the Chapterhouse is

18 through reference to this chart, correct?

19      A.    Not only reference to it but

20 interpretation and discussion of the overall

21 issues raised by it.

22      Q.    Okay.  Where do I find a listing of the

23 similarities you found between the two products?

24      A.    The similarities between the two
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 1 products will be listed in that third column but

 2 not in an explicit list format.

 3            For example, when I say the basic

 4 figure created by Games Workshop is a combination

 5 of near future infantry soldiers from preexisting

 6 work, this is a blanket statement of significant

 7 similarities.

 8      Q.    How do I understand which similarities

 9 you're putting under that category?

10      A.    I don't have any idea how you

11 understand things.

12      Q.    Is there any way for me or a jury to

13 understand what similarities you identified in

14 column 3 for that?

15      A.    Yes, by reading the entry.

16      Q.    Other than future infantry soldiers,

17 you said that was a broad category?

18      A.    Yes.

19      Q.    That could include a whole number of

20 smaller similarities?

21      A.    Yes.

22      Q.    How does one reading this report such

23 as a jury identify what similarities you are

24 including in that broad category?
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 1      A.    I think that's asking for me to try and

 2 figure out how.

 3      Q.    Did you attempt to provide any

 4 information that would assist a jury in

 5 identifying what similarities you saw?

 6      A.    The chart.

 7      Q.    We areally said the chart only says

 8 future infantry soldiers is a similarity, and you

 9 said that encompasses a number of similarities?

10      A.    Correct.

11      Q.    Did you attempt in any way to identify

12 what those number of similarities were?

13      A.    I felt that was irrelevant.

14      Q.    So there's no way for anyone reading

15 the report, including the chart, to see which

16 similarities you saw between Chapterhouse's future

17 infantry soldier and Games Workshop's futuristic

18 soldier?

19            MR. COOPER:  You could ask him.

20            THE WITNESS:  I'm not really getting

21      this question, I'm sorry.

22 BY MR. KEENER:

23      Q.    My question is someone taking your

24 report and reading it and taking your chart and

Chapterhouse / Games Workshop Unsigned Page  53 - 56

 55 

Grindley, Carl  2/21/2013  9:09:00 AM

 1 reading that, is there any way for them to

 2 identify or understand what similarities you saw

 3 between Chapterhouse's future infantry soldier and

 4 Games Workshop's infantry shoulder?

 5      A.    They could ask me.

 6      Q.    Is there any way for the jury to take

 7 your report and your charts attached to it and

 8 identify what similarities you saw between the

 9 Chapterhouse future infantry soldier and the Games

10 Workshop future infantry soldier?

11            MR. COOPER:  Objection, asked and

12      answered.

13            THE WITNESS:  I believe that any

14      reasonable person could infer what those

15      similarities would be through an examination

16      of that third column's text.

17 BY MR. KEENER:

18      Q.    Okay.

19      A.    I do not believe that a reasonable

20 person would need to have the listed minutia of

21 similarities.

22      Q.    For example, is there any way from

23 reading your report in your exhibit whether you

24 thought the hats were similar?
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 1      A.    The helmet is part of a soldier's

 2 uniform, and I discuss a common representation of

 3 future infantry soldiers, then I would suggest,

 4 yes, that could be inferred.

 5      Q.    So the jury using the report and your

 6 chart can infer that you believe the hats were

 7 similar between the two?

 8      A.    It's a very difficult question to

 9 answer.

10      Q.    That's why I'm trying to figure out

11 what similarities you found.  Other than both

12 being futuristic infantry soldiers, is it the

13 hats, the boots, the shoes, the legs, what

14 similarities you identified, and you then went on

15 to try and find them in a prior work.

16            Do you understand what I'm trying to

17 figure out?

18      A.    I do.

19      Q.    Based on your report and your chart, is

20 there any way for me and a jury to find out what

21 similarities you identified between these two

22 infantry soldiers?

23      A.    I believe the logical fallacy is going

24 on.  I believe this is a reductio ad absurdum in
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 1 that at what point do we therefore say that we do

 2 not find insignificant similarities?  For example,

 3 to go into that level of detail, it would

 4 presuppose I would go into a further level of

 5 detail in suggesting that both figures appear to

 6 be wearing fabric or that both figures appear to

 7 be wearing boots and that these boots have soles

 8 or that these boots have laces, so I believe that

 9 this question is not something that rationally can

10 be answered.  That's why I'm having difficulty

11 answering it.

12      Q.    So you cannot rationally answer the

13 question what similarities you see between

14 Chapterhouse's future infantry soldiers and Games

15 Workshop's infantry soldiers?

16      A.    I'm not saying I can't answer it.  I'm

17 saying no one can.  I believe the question to be

18 irrational.  I'm saying it's not irrational in

19 crazy irrational, not containing reason.

20      Q.    It would be irrational for you to

21 attempt to list the similarities you saw between

22 the two products?

23      A.    It would be irrational for someone to

24 list every significant layer of insignificant

Chapterhouse / Games Workshop Unsigned Page  57 - 60

 58 

Grindley, Carl  2/21/2013  9:09:00 AM

 1 similarity between two items of any description,

 2 once an overall point of origin is determined.

 3      Q.    Okay.  So once you determined that they

 4 are both future infantry soldiers, you didn't go

 5 any further to look at the similarities between

 6 the two infantry soldiers?

 7      A.    Correct.

 8      Q.    Why is that?

 9      A.    I just explained why.

10      Q.    Because once they are both infantry

11 soldiers, everything else is insignificant?

12            MR. COOPER:  Objection to the extent it

13      mischaracterizes testimony.

14            THE WITNESS:  No.

15 BY MR. KEENER:

16      Q.    Okay.

17      A.    To the extent that once someone has

18 identified a common source for the imagery, then

19 going through every layer of insignificant detail

20 merely leads to an even more insignificant layer

21 of detail and the resulting endeavor become

22 impractical and never ending.

23      Q.    So other than saying both are infantry

24 soldiers, you did not attempt to identify any
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 1 significance you saw between the two products?

 2            MR. COOPER:  Objection to the extent it

 3      mischaracterizes his testimony.

 4 BY MR. KEENER:

 5      Q.    I think that's what you said.  I just

 6 want to make sure I understand.

 7      A.    No, I want you to understand, too.  I'm

 8 trying to think of a way to phrase this so that

 9 it's clear for you but it's very difficult to

10 phrase it in a way that you're willing to follow.

11      Q.    Let me try this question.

12            Other than saying they are both

13 infantry soldiers, did you identify anywhere in

14 your report or the chart any other similarities

15 you saw between the Chapterhouse and Games

16 Workshop product?

17            MR. COOPER:  Objection, asked and

18      answered.

19            THE WITNESS:  See, I believe I did but

20      you're not willing to accept that as an

21      answer.

22 BY MR. KEENER:

23      Q.    I will if you tell me where.

24      A.    There, in the third column.  I'm not
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 1 understanding.

 2      Q.    The only --

 3      A.    I'm not understanding why you're not

 4 getting this.

 5      Q.    The only text in the third column is

 6 "The basic figure created by GW is a common

 7 representation of near future infantry soldiers

 8 from preexisting works."

 9      A.    Correct.

10      Q.    Do you believe that's the only text in

11 that third column?

12      A.    Correct.  Actually it is not.

13      Q.    There's other text saying what articles

14 you're referring to here, okay.  Other than saying

15 that they are both common representations of near

16 future infantry soldiers, do you identify any

17 other similarities between the Chapterhouse and

18 Games Workshop products?

19      A.    I believe that's what that does.

20      Q.    I want to make sure I'm not missing

21 anything else in your chart or your reports that

22 identifies other similarities?

23      A.    I think you're missing.

24      Q.    What other similarities do you
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 1 identify?

 2      A.    I would consider that any reasonable

 3 person if they see a term, for example, such as

 4 infantry soldier would understand what is meant by

 5 infantry soldier.  So I believe that I have,

 6 through inference, provided that list through a

 7 short form description of just a couple words.

 8      Q.    I think my question took that into

 9 account.

10            Other than future infantry soldiers and

11 whatever that encompasses, do you anywhere else

12 identify any similarities between the Chapterhouse

13 and Games Workshop products?

14            MR. COOPER:  Objection, asked and

15      answered.

16            THE WITNESS:  I think that we should

17      also discuss what is meant by text briefly,

18      and I outlined what I mean by text in my

19      expert report.

20 BY MR. KEENER:

21      Q.    Before we get into that tangent, do you

22 identify any other similarities between the

23 Chapterhouse product for 124 and the Games

24 Workshop product for 124 other than future
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 1 infantry soldiers and whatever that encompasses?

 2            MR. COOPER:  Objection, asked and

 3      answered.

 4            THE WITNESS:  Unfortunately I can't

 5      answer that question without discussing the

 6      nature of what is meant by text.

 7 BY MR. KEENER:

 8      Q.    Okay.  You're including the pictures in

 9 your definition of text?

10      A.    Yes, I am indeed.

11      Q.    Do you identify any similarities in the

12 pictures?

13      A.    I believe that any reasonable person

14 would see them.

15      Q.    I understand.  Do you attempt to

16 identify any similarities in the pictures?

17      A.    By providing the pictures, yes.

18      Q.    Other than the pictures, do you attempt

19 to identify in your own words what you believe are

20 the similarities other than the term "future

21 infantry soldiers"?

22      A.    I'm sorry to be a little frustrated.

23 My understanding of text and my understanding of

24 the pictures is that when I use the pictures as
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 1 part of this, they become a type of my own words,

 2 so yes.

 3      Q.    Okay.

 4      A.    I'm sorry to be academic.

 5      Q.    What I'm trying to understand is if I'm

 6 a jury and I see you've got various pictures

 7 listed here and you've got the sentence above the

 8 pictures, other than the term "future infantry

 9 soldiers," are you telling me anywhere what other

10 similarities you see between the Games Workshop

11 product and the Chapterhouse product?

12            MR. COOPER:  Object to form.

13            THE WITNESS:  I believe that a

14      reasonable member of a jury, not that I am in

15      any way familiar with what and how juries view

16      evidence or handle exhibits or even react to

17      testimony, but from my understanding what a

18      reasonable person would do is a reasonable

19      person would draw their understanding of this

20      document from its contents and see what was

21      being argued in a visual sense rather than

22      through words.

23 BY MR. KEENER:

24      Q.    So the juror can look at the picture
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 1 and see what they think may be similar?

 2      A.    No, because I provided the images so

 3 they can see what I think may be similar.

 4      Q.    They could see what images you

 5 provided?

 6      A.    Yes.

 7      Q.    And they compare the images and see

 8 what elements of which images are similar,

 9 correct?

10      A.    No, I do not believe that is correct.

11      Q.    Do you identify which elements of the

12 images appear similar?

13            MR. COOPER:  Objection, asked and

14      answered.

15            THE WITNESS:  Again, I have identified

16      those elements through the blanket terms that

17      are used in the column.

18 BY MR. KEENER:

19      Q.    Right.  So the blanket term is "future

20 infantry soldiers."  Other than that term, are

21 there any other terms that you use to assist and

22 identify which elements of the pictures we should

23 be looking at other than that broad term "future

24 infantry soldiers"?
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 1      A.    The pictures themselves are not unitary

 2 items.

 3      Q.    I think it's hopefully a yes or no

 4 question.

 5            Other than the words "future infantry

 6 soldiers," do you identify by term or otherwise

 7 what parts of the pictures they should be looking

 8 at for similarities?

 9      A.    Again, it's really difficult to answer

10 that question.  I'm very sorry.

11      Q.    You're unable to tell me whether or not

12 you provide any other description of what they

13 should be looking at in the pictures other than

14 the term "future infantry soldiers"?

15      A.    It's not that I'm unable to tell you,

16 it seems you're not able to ask me.

17      Q.    I've tried to ask you many times.

18      A.    I appreciate that.

19      Q.    You have pictures of soldiers that go

20 on for a couple of pages.

21      A.    Yes, I do.

22      Q.    Those pictures include numerous

23 elements.

24      A.    Yes, they do.
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 1      Q.    Other than the text "future infantry

 2 soldiers," what do you describe in here that

 3 points to the similarities we should be looking

 4 at?

 5            MR. COOPER:  Object to the term "text,"

 6      form.

 7            THE WITNESS:  Again, I have to say that

 8      an image is a type of text that one naturally

 9      knows how to read if one is reading it in a

10      reasonable way.  So I have done that.

11 BY MR. KEENER:

12      Q.    Looking at the first picture --

13      A.    Yes.

14      Q.    -- how am I or a jury to know what

15 portions of that picture you believe are similar?

16            MR. COOPER:  Object to the

17      hypothetical, calls for speculation.

18            THE WITNESS:  I have no idea how you're

19      going to read something.

20 BY MR. KEENER:

21      Q.    That's fine.

22            Do you discuss, provide any information

23 in your report or the chart that tells me what

24 portions of that picture on page 2 of Exhibit 1
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 1 you believe are similar?

 2      A.    Again, I believe it's explicitly

 3 inferrible.

 4      Q.    Other than through inference, do you

 5 describe anywhere the elements of that picture you

 6 believe are similar?

 7      A.    Even through words, we only offer it

 8 through inference.  This is the difference between

 9 the signifier and the signified.

10      Q.    I don't think you're answering my

11 question.  My question is I want to know what you

12 thought was similar in that picture.  Is there

13 anything you give me that helps me identify what

14 elements you thought were similar?

15      A.    The pictures themselves.

16      Q.    Other than the pictures themselves, is

17 there anything else that tell me what elements you

18 thought were similar?

19      A.    No.

20      Q.    Okay.  And similarly for all the

21 pictures, there's nothing in here that tell me

22 which elements of the picture you believe are

23 similar?

24      A.    I think we'd have to go through each
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 1 and every picture and each and every numbered

 2 item --

 3      Q.    So --

 4      A.    -- to make that assertion and I don't

 5 believe that's true.

 6      Q.    Just looking at the pictures you have

 7 for 124, is your answer the same that other than

 8 the picture itself, there's no attempt by you to

 9 identify what elements of the picture you believe

10 are similar?

11            MR. COOPER:  Objection,

12      mischaracterizes testimony.

13            THE WITNESS:  Could you rephrase that?

14 BY MR. KEENER:

15      Q.    I think we've gone over this a number

16 of times.

17      A.    I know we have.

18      Q.    But we'll try again.

19            You provide a number of pictures for

20 entry 124.  Each of those pictures has a number of

21 elements.  Other than the picture itself, do you

22 identify which elements of those pictures you

23 believe are similar to the products in this case?

24      A.    No, I do not.
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 1      Q.    Okay.

 2            MR. KEENER:  Why don't we take a short

 3      break.

 4            THE WITNESS:  Sure.

 5            (Recess taken from 10:39 a.m. to

 6      10:45 a.m.)

 7 BY MR. KEENER:

 8      Q.    Let's turn back to Exhibit 190 which is

 9 the text of your report, or the body of your --

10      A.    Oh, this one (indicating).

11      Q.    Looking back at the first paragraph, we

12 went over the sentence where it says,

13 "Specifically, I have been asked to opine whether

14 elements of the Games Workshop new allegedly

15 infringed works can be found in or derived from

16 preexisting works from historical, medieval,

17 cinematic, or science fiction sources."

18            Do you see that?

19      A.    Yes.

20      Q.    We agreed that was the second part of

21 your analysis.

22      A.    Yes, we did.

23      Q.    Why don't you identify the first part

24 of your analysis anywhere in your report?
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 1      A.    I believe that I do.

 2      Q.    Where do you state that you were asked

 3 for similarities between Games Workshop and

 4 Chapterhouse products and identify those

 5 similarities?

 6      A.    I believe I do so in three separate

 7 places, two of which are in paragraph 1.

 8      Q.    Okay.

 9      A.    Inasmuch that the claim chart for newly

10 accused products is listed.

11      Q.    Because you reference the claim chart,

12 we're supposed to infer what similarity you saw

13 between the Chapterhouse product and Games

14 Workshop product?

15            MR. COOPER:  Objection,

16      mischaracterizes the testimony.

17 BY MR. KEENER:

18      Q.    Is that what you're referring to?

19      A.    I'm referring to the claims chart which

20 itself is arguing that there are similarities.  So

21 by examining and critiquing that claims chart, I

22 am in essence conducting that activity which I

23 again mentioned in paragraph 3.

24      Q.    Again in paragraph 3, I don't see any
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 1 discussion of Chapterhouse products, do you?

 2      A.    Yes, of course I do.

 3      Q.    Where?

 4      A.    Based on my research, I have concluded

 5 that each of the Games Workshop new allegedly

 6 infringed works.

 7      Q.    Those are Games Workshop products,

 8 right?

 9      A.    No, it's not.

10      Q.    You don't believe that Games Workshop

11 new allegedly infringed works is a Games Workshop

12 product?

13      A.    No, I believe that to be a reference to

14 the claims made so the capitalization of "New

15 Allegedly Infringed Works" to me is the claims

16 made by Games Workshop with relation to the

17 corresponding Chapterhouse products.  That's how I

18 understand that to be and how I'd assume anyone to

19 understand that to be.

20      Q.    So the infringed works would be the --

21      A.    No, the infringed works, the way I

22 understand it, you can only have a product -- you

23 can only have an infringed product if there is a

24 corresponding product that infringes.
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 1      Q.    Right.  So the infringed product would

 2 be the Games Workshop product?

 3      A.    No.  In order to have something

 4 infringed, there has to be a corresponding item

 5 that infringes.

 6      Q.    So there's a Chapterhouse allegedly

 7 infringing project and a Games Workshop allegedly

 8 infringing product?

 9      A.    The way that works, you have to infer

10 the existence of A for the existence of B and the

11 existence of B for the existence of A.

12      Q.    So paragraph 3, are we to infer that

13 you conducted analysis between Chapterhouse

14 products and Games Workshop products to look for

15 similarities?

16      A.    Yes.

17      Q.    Where else in the report are we

18 supposed to understand that you did that analysis?

19      A.    Throughout the report.

20      Q.    You said there were three places.  I

21 think we covered 1 and 3.

22      A.    I said -- I believe I said that I

23 mention it in this format twice in paragraph 1 and

24 once in paragraph 3, but I never continued to go
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 1 through how many times that is, in fact, done.  I

 2 just said here are three instances where I do.

 3      Q.    Anywhere elsewhere you can say in your

 4 report that you were asked to identify

 5 similarities between Chapterhouse products and

 6 Games Workshop products?

 7      A.    Would you like me to read through this

 8 and make notes of every occurrence where I do so?

 9      Q.    Why don't you find the next occurrence

10 where you believe your report says you were asked

11 to look for similarity between the Chapterhouse

12 product and the Games Workshop product.

13      A.    Okay.  How about the first -- how the

14 introductory clause of paragraph 2's first

15 sentence?

16      Q.    "In researching material regarding this

17 analysis"?

18      A.    That is correct.

19      Q.    So we're to infer this analysis was

20 comparison between Games Workshop products and

21 Chapterhouse products to identify similarities?

22      A.    Yes, I don't think it raises to the

23 level of inference.  I think that one is pretty

24 obvious.
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 1      Q.    Back to that sentence in the first

 2 paragraph that begins "Specifically."

 3      A.    Yes.

 4      Q.    You use the word "derived."

 5      A.    Uh-huh.

 6      Q.    What do you mean by derived?

 7      A.    I mean derived.

 8      Q.    Derived can mean many things and it has

 9 a specific meaning in the legal sense as far as

10 copyright.  I'm asking your meaning when you use

11 the word "derived."

12      A.    Thank you.  I had no idea it had a

13 special legal meaning.

14      Q.    Okay.  So first, you definitely weren't

15 intending it to have any specific legal meaning?

16      A.    No.

17      Q.    What were you intending the word

18 "derived" to mean?

19      A.    Originated from, borrowed from, a

20 sourced to, an antecedent of, an allusion towards.

21 I could continue.

22      Q.    Okay.

23      A.    It might take me awhile but those would

24 be the kind of synonyms I would use for the word
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 1 "derived."

 2      Q.    I'm trying to find out how broad --

 3      A.    Ultimately originating in.

 4      Q.    I'm trying to find out how broad you

 5 mean the term "derived" to be.  So for example,

 6 you mentioned Star Wars in your report.

 7      A.    Yes, I did.

 8      Q.    And Star Wars, there's Episode I and

 9 Episode II.

10      A.    Yes.

11      Q.    Do you believe Star Wars Episode I is

12 derived from Star Wars Episode II?

13      A.    No, I would not.  I would say Star Wars

14 Episode II and Star Wars Episode I are derived

15 from Star Wars Episode IV.

16            MR. COOPER:  He got you there.

17            THE WITNESS:  When one is looking for

18      derivation, I would look for an ultimate

19      source rather than that transition source.

20 BY MR. KEENER:

21      Q.    So when you use the word "derived,"

22 you're not meaning a transitional source?

23      A.    It all depends.  On this particular

24 context, the ultimate sources are more compelling
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 1 than any sort of transitory stage.  And with the

 2 example that you cited from Star Wars Episode I,

 3 Phantom Menace, and Episode II, whatever it was

 4 called, they are both although sequential in terms

 5 of their composition, their ultimate derivation in

 6 the Star Wars canon from what is now known as

 7 Episode IV because the original crawl did not say

 8 Episode IV, that is clearly their derivation, just

 9 as this future Star Wars movie that JB Abrams is

10 going to direct also derives from Episode IV

11 rather than from Revenge of the Sith, which is

12 Episode III.

13      Q.    And in that context, you're saying

14 derive because, for example, they are in the same

15 universe and have similar characters and backstory

16 and that type of information?

17      A.    I think that -- I believe that the way

18 you describe the situation would misrepresent the

19 nature of how to, quote, read cinematic product.

20      Q.    Okay.  I'm just trying to figure out

21 what you mean by the word "derive."

22      A.    By the word "derived," I mean stems

23 from, originates in, alludes to, is drawn from,

24 finds an origin in and so on.
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 1      Q.    Okay.  So from the word "derived," if

 2 you're going to say product X is derived from

 3 product Y, are you assuming that the person who

 4 created product Y is aware of product X?

 5      A.    Again, we're getting into a matter

 6 where it's almost impossible to answer.  I will do

 7 my best to answer it.

 8            It would probably be helpful if someone

 9 could tell me what derived means in a legal sense

10 because I think maybe this is getting in the way

11 of a productive answer but by aware, it

12 presupposes far too much about how the creative

13 process functions in that there are levels of

14 awareness of cultural reference that go all the

15 way from deliberate knowledge and exposure to

16 certain cultural products all the way to

17 sublimated experiences with cultural products that

18 may, you know, antedate your own formation of

19 consciousness when you hit the barrier of

20 infantile amnesia.

21      Q.    This won't be a perfect description but

22 in a legal sense, one copyright a copyright owner

23 has is the right to make derivatives, things

24 derived from the work they did.  So if someone
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 1 painted the Mona Lisa and someone else paints the

 2 Mona Lisa but makes one eye closed than open, that

 3 work is a derivative work of the Mona Lisa.  In a

 4 legal sense, it's a derived from a derivative work

 5 that might infringe the original Mona Lisa if that

 6 person started copyright.

 7            Do you kind of understand that scope of

 8 the term "derived"?

 9      A.    I'm really sorry to do this to you but

10 I believe that to be an incorrect definition of

11 derivation with the example given, since Salvador

12 Dali rather famously did take a Louvre postcard of

13 the Mona Lisa and, in fact, drew a mustache on it,

14 and the work is generally not considered

15 derivative at all.

16      Q.    That might be in artistic sense

17 derivative different than a legal sense

18 derivative.

19      A.    I do not believe Salvador Dali was not

20 sued by the Louvre.

21      Q.    That's a completely separate question.

22            Derivative in a legal sense is

23 different than I think you mean derivative

24 throughout your report, and I'm trying to figure
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 1 out the scope of what you mean.

 2            So back to the question of does derived

 3 from a preexisting work mean that you're opining

 4 that the Games Workshop person who created it had

 5 knowledge of that preexisting work?

 6      A.    Again, I'm sorry to say this.

 7 Knowledge, have knowledge is a very difficult

 8 concept to describe and discuss in that a person

 9 could have knowledge without having knowledge of

10 something.

11      Q.    Okay.  Back to the example that we

12 looked at for quite awhile on product 124, that

13 first picture that you have, that's from Kill Zone

14 magazine?

15      A.    Right.

16      Q.    Is it your expert opinion that the

17 Games Workshop models are derived from that

18 picture?

19      A.    No.

20      Q.    So for any of the examples that you

21 give throughout your report, including the chart,

22 are we able to determine whether or not you're

23 opining any of the Games Workshop items are

24 derived from any of the works you identify as
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 1 preexisting works?

 2            MR. COOPER:  Are you using that now in

 3      the legal sense?

 4            MR. KEENER:  I'm using it in his sense.

 5            THE WITNESS:  That's an impossible

 6      question to answer because we would have to go

 7      through each and every one of the numbered

 8      columns and all of the images and other types

 9      of text that are associated with them.

10 BY MR. KEENER:

11      Q.    Is there any way for me to determine

12 which works you believe Games Workshop works were

13 derived from?

14      A.    I think that your legal knowledge of

15 derivation is perhaps not assisting us in the

16 answering of this question.

17      Q.    Okay.  Maybe it would help if we

18 substituted derive with a different term.

19      A.    Okay, let's do that.

20      Q.    If we go back to the sentence in

21 paragraph 10 of your report that starts

22 "Specifically," if you say Games Workshop new

23 allegedly inferred works can be found in or are in

24 some way based on preexisting works, would that be
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 1 a fair characterization?

 2      A.    "Based on" would not.

 3      Q.    In some way influenced by?

 4      A.    Again, probably not.

 5      Q.    What other word could you substitute

 6 for derived?

 7      A.    I would have to think about this for a

 8 while.

 9      Q.    Okay.

10      A.    The problem I'm facing is would it be

11 fair to say that, for example, homosapians are

12 derived from Australopithecus gigantus?

13      Q.    I'm trying to figure out what you're

14 trying to say.

15      A.    This is the problem, that I believe

16 what I'm trying to say and how you're trying to

17 understand it are at odds.

18      Q.    Okay.

19      A.    And I'm trying my best to be helpful,

20 and just give me one second to try to think this

21 through and formulate my thoughts on it in a way

22 that might be acceptable for you.

23            I'm going to begin by restating what I

24 believe is your question and you can tell me
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 1 whether or not to proceed.

 2      Q.    Okay.

 3      A.    What I believe you're asking me is to

 4 suggest whether or not Games Workshop's designers

 5 at or about the moment where they released or

 6 designed their products had conscious exposure or

 7 borrowed either consciously or unconsciously using

 8 the example of 124 any of the specific images that

 9 I have provided.  I believe that to be your

10 question.

11      Q.    Why don't you answer that question.

12      A.    The answer to that question would, A,

13 require me to know what game designer workshops'

14 artist and designers were actually thinking when

15 they were going through their creative process,

16 which I cannot do, because I don't know what's in

17 their library.  For all I know, some of these

18 items could be in their library.  I don't know the

19 titles of everything that they would have in any

20 kind of reference room they might have.

21            I also don't know the reading habits or

22 exposure to culture that they may or may not have

23 had as young adults or children, or even as adults

24 where they may have, for example, forgotten
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 1 specific elements of exposure, and that's sort of

 2 one part.

 3            And here I'm sort of, as a way of

 4 analogy, I'm sort of recalling the Verve's

 5 inadvertent borrowing of the Rolling Stones song

 6 for their composition Bitter Sweet Symphony, which

 7 was an unconscious borrowing apparently that no

 8 one realized it was a Rolling Stones song.

 9            To continue using that analogy, there

10 is the possibility that one has made an

11 unconscious or conscious borrowing of a specific

12 item but more appropriately is the derivation of

13 say, for example, a verse, chorus, verse, chorus

14 structure for a musical composition for pop music.

15            In both songs, even though they are --

16 even though they are very, very similar to the

17 fact that one has unconsciously borrowed from the

18 other, both find their ultimate derivations not

19 only in a common structure for a popular song but

20 in the structure of our tonal scale.

21            So what you're asking me to answer I

22 can only answer in that way, so when we're looking

23 at what Games Workshop has used, we can say they

24 have either been consciously or unconsciously
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 1 influenced by these either specific examples or

 2 other examples that are allied to those specific

 3 examples, or they have perhaps been influenced by

 4 that more ultimate chain of derivations, which

 5 these examples are examples themselves of.

 6      Q.    Okay.  Let's try and break that down a

 7 little.

 8      A.    Okay.

 9      Q.    You are not making any expert opinion

10 that any Games Workshop artist consciously derived

11 its work from any specific reference you've

12 identified?

13      A.    Currently, and I would love it if Games

14 Workshop would provide me with the contents of

15 their reference library, that would be a matter of

16 individual examination of every single item in

17 this chart which we could do if you wanted and we

18 could go through that.

19      Q.    My question was simple.  As you sit

20 here today, in your report or your chart, are you

21 making an expert opinion that Games Workshop

22 consciously derived any of its works from any of

23 the examples you give?

24      A.    That would really require me to look
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 1 into their psyche and I couldn't do that.

 2      Q.    Right, so as you sit here today, you

 3 are not making any expert opinion that any Games

 4 Workshop artist consciously derived its work from

 5 anything you can identify?

 6      A.    No, that's not what I'm saying.

 7      Q.    Let me try again.

 8      A.    Okay.

 9      Q.    As you're sitting here today, and

10 throughout your expert report, are you making an

11 expert opinion that any Games Workshop employee

12 consciously derived their work off of any of the

13 references you identified?

14      A.    I believe that question to be

15 impossible to answer.

16      Q.    You can't answer that yes or no whether

17 or not you were opining on that subject?

18      A.    I don't believe that's a yes or no

19 matter.

20      Q.    You don't know whether or not you're

21 opining on that subject?

22      A.    No, that's a different way to phrase it

23 that wasn't allied to the first way you phrased

24 it.
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 1      Q.    Are you making any expert opinion that

 2 the people who designed Games Workshop product 124

 3 consciously derived that product out of any of the

 4 images you put in the third column for product

 5 124?

 6      A.    For product 124, I'm neither making

 7 that claim or not making that claim.

 8      Q.    Okay, but you are not affirmatively

 9 opining that you believe they consciously copied

10 anything in product 124?

11      A.    I believe what we're running into here

12 is types of research and legal determinations, so

13 in the world of academia, not doing something or

14 doing something is a different result than not

15 doing something, or doing something.

16            MR. COOPER:  I think he means for this

17      case, are you offering an expert opinion about

18      that.

19 BY MR. KEENER:

20      Q.    Are you offering any expert opinion

21 that any Games Workshop artist consciously copied

22 any of the examples you give?

23      A.    Not for number 124.

24      Q.    For any of the products, are you
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 1 offering an expert opinion that Games Workshop

 2 artists consciously copied any of the products you

 3 identify?

 4      A.    Not consciously.  Wait, let me rephrase

 5 that, not necessarily consciously.

 6      Q.    Okay.  Do you identify any examples

 7 that you are giving your expert opinion that Games

 8 Workshop consciously copied?

 9      A.    I cannot state consciously or

10 unconsciously.

11      Q.    Are you identifying any prior works

12 that it's your expert opinion that Games Workshop

13 consciously or unconsciously copied?

14      A.    Yes, all of them.

15      Q.    So it's your expert opinion that

16 whether consciously or unconsciously they were

17 aware of all the works you identify?

18      A.    No.

19      Q.    Which works do you -- is it your expert

20 opinion that Games Workshop was consciously or

21 unconsciously aware of?

22      A.    Let's use the example of 124.  In the

23 example of 124, I use the phrase "near future

24 infantry soldiers."  I believe that Games Workshop

Chapterhouse / Games Workshop Unsigned Page  85 - 88

 88 

Case: 1:10-cv-08103 Document #: 289-10 Filed: 03/04/13 Page 23 of 150 PageID #:16304



 Grindley, Carl  2/21/2013  9:09:00 AM

 1 designers were either consciously or unconsciously

 2 aware of the concept the trope of near future

 3 infantry soldiers.

 4      Q.    You go on and you have pictures of 10

 5 pictures under that entry.

 6      A.    Yes, demonstrate the ubiquity of the

 7 image.

 8      Q.    Is it your expert opinion that Games

 9 Workshop copied consciously or unconsciously any

10 of those 10 pictures?

11      A.    That question is impossible to answer.

12 I'm sorry.

13      Q.    It might be impossible to answer

14 because you don't know what's in their head --

15      A.    Yes.

16      Q.    -- so because you don't know what's in

17 their head, you were not offering an expert

18 opinion that any Games Workshop artist consciously

19 or unconsciously copied those because you don't

20 know?

21      A.    That also means I am not offering that.

22      Q.    I am trying to figure out you're not

23 going to go to trial and tell the jury that Games

24 Workshop consciously or unconsciously copied any
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 1 of those 10 pictures.

 2      A.    That is correct.

 3      Q.    Okay.  Similarly for all the pictures

 4 and works you identify, you are not going to go to

 5 the jury and say Games Workshop, in my expert

 6 opinion, copied consciously or unconsciously any

 7 of those specific works?

 8      A.    Now that I think we would have to go

 9 through the exhibits one at a time.

10      Q.    Anywhere in your report do you identify

11 those exhibits you believe Games Workshop

12 specifically copied consciously or unconsciously?

13      A.    I think I do actually.  Let's -- may I

14 have a few minutes to read through this again?

15      Q.    Okay.

16      A.    (Witness perusing document.)

17            I think that there are a few things I

18 would say were certainly either unconsciously or

19 consciously derivative.

20      Q.    So you believe that there are certain

21 works you've identified that you believe Games

22 Workshop consciously or unconsciously copied?

23      A.    Yes.

24      Q.    Which works are those and would you
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 1 identify them?

 2      A.    In paragraph 29 of my report, I

 3 identify Starship Troopers.

 4      Q.    It's your opinion that Games Workshop

 5 artists were conscious of -- have read the

 6 Starship Trooper novels?

 7      A.    Yes.

 8      Q.    What is your basis for believing they

 9 have read the Starship Trooper novels?

10      A.    Actually, let's use one specific item.

11 In the text of Starship Troopers, the sort of arm

12 mounted flamethrower powered item, the gun that

13 they use is called a flamer, and that's used

14 specifically in a Games Workshop product.

15      Q.    So because the word "flamer" exists in

16 Starship Troopers and Games Workshop has a weapon

17 called flamer, you're inferring the Games Workshop

18 person creating that must have read Starship

19 Troopers?

20      A.    They may not remember they read it.

21      Q.    But it's your opinion they read

22 Starship Troopers?

23      A.    Yes.

24      Q.    Other than Starship Troopers, is there
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 1 any other work that you believe Games Workshop

 2 must have seen?

 3      A.    Yeah, sorry, yes.  In paragraph 34, it

 4 does appear that some of the Games Workshop

 5 shoulder pads originated in the Star Wars films.

 6      Q.    Okay.  So it's your expert opinion that

 7 the Games Workshop artist who created that

 8 shoulder pad must have copied it from Star Wars,

 9 consciously or unconsciously?

10      A.    Consciously or unconsciously.  I would

11 suppose unconsciously.

12      Q.    Beyond the shoulder pad in Star Wars

13 and the flamer in Starship Troopers, is there

14 anything else in your expert opinion Games

15 Workshop must have copied, consciously or

16 unconsciously?

17      A.    I realize that, or at least I think I

18 realize.  Perhaps you can clarify matters for me.

19            My expert report and Exhibit B form the

20 background of or the basis for my testimony should

21 this matter ever come to trial; is that correct?

22      Q.    Yes.  Not background.  It's supposed to

23 contain all your opinions and the basis thereof.

24      A.    Would anybody during the court process
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 1 have access --

 2            MR. COOPER:  He's going to ask you

 3      questions.

 4            THE WITNESS:  I know.  I do not believe

 5      that I specifically say it in this report and

 6      I believe that in Exhibit B, it is listed as a

 7      similarity.  No, I do list it as recognizable

 8      as a derivative of the following.  Yeah, I

 9      believe that the lightning claws from the

10      space marine terminator set and from I guess

11      other products that use those lightning claws

12      are indeed a derivative of Wolverine.

13 BY MR. KEENER:

14      Q.    So it's your expert opinion that the

15 person who created Games Workshop lightening claw

16 must have copied consciously or unconsciously

17 Wolverine?

18      A.    Yes.

19      Q.    Anything else?

20      A.    We could do go through that item by

21 item.

22      Q.    For those we discussed, Starship

23 Trooper, anywhere in your report do you state I

24 believe this is a product they copied consciously
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 1 or unconsciously versus the ones where you say

 2 derived from?

 3      A.    I don't think I do -- perhaps I do.

 4 Let me read over this for a second.

 5            (Witness perusing document.)

 6            I don't want to trust my memory of this

 7 document because words are very important in law

 8 as I'm finding out, so just give me a second and

 9 I'll attempt to find the specific text so I don't

10 get my wording inconsistent for you.

11            (Witness perusing document.)

12            Yes, I do.  In paragraph 24 on page 8,

13 in the last sentence of that paragraph I say,

14 "These tropes form a kind of shorthand that

15 auteurs may use consciously or unconsciously when

16 creating seemingly new works."

17      Q.    Let me try and clarify my question.

18            There are certain tropes you identify

19 in this genre that you believe influence various

20 things that Games Workshop has done?

21      A.    Yes.

22      Q.    And that may be different than it's my

23 opinion they must have seen Star Wars and

24 consciously or unconsciously copied the shoulder
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 1 pad versus something else in medieval history or

 2 otherwise.  How do I find out which works you

 3 believe Games Workshop must have seen and must

 4 have copied consciously or unconsciously versus

 5 all the other works you identify?

 6      A.    That's a good question.  What you would

 7 do to make that determination, if you would

 8 carefully go through Exhibit B looking for

 9 specific instances where I use the expression

10 perhaps "clearly derivative of" and then a

11 specific work, or where you don't see "clearly

12 derivative of," then you can use the text from

13 paragraph 24's final sentence.  It's either one or

14 the other or perhaps both.

15      Q.    So if it uses the words "clearly

16 derivative of," it's your opinion that the Games

17 Workshop artist must have seen the work you

18 identify and either has consciously or

19 unconsciously copied it?

20            MR. COOPER:  Can you read that back.

21            (Record read.)

22 BY MR. KEENER:

23      Q.    Is that correct?

24      A.    Can I have a few minutes to read
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 1 through this just to make sure my wording is

 2 indeed consistent?

 3            MR. KEENER:  Sure.  Why don't we take a

 4      quick break and you can have time to look at

 5      that.

 6            (Recess taken from 11:27 a.m. to

 7      11:37 a.m.)

 8 BY MR. KEENER:

 9      Q.    So the question pending before we took

10 the break is it seems you have two types of

11 opinions, one where there's a trope out there you

12 think Games Workshop has borrowed from, and you've

13 given examples of that trope in various pictures,

14 and another set where you believe Games Workshop

15 must have seen a certain work and consciously or

16 unconsciously copied from that work, and the

17 question is how do I know which pictures in the

18 example you give fall into which category?

19      A.    And I think that had I had a better

20 understanding of the legal meaning of the word

21 "derivative" or "derived," I would have been able

22 to better prepare you to follow along with this

23 table.

24            So in reviewing my work, at least up to
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 1 I guess page 56 or so, I have found instances

 2 where I have actually said something is derived

 3 from a thing, and I have found instances where

 4 it's supposed to go to a general trope.

 5            Had I known that there was a special

 6 legal meaning to the term "derived," I would have

 7 been more careful in my wording, but I think that

 8 a person who is examining this from a lay

 9 perspective would have the same problem that I

10 have with the lack of knowledge of that legal

11 term, or if someone was going through this as an

12 expert, they would probably be able to tell the

13 difference between the two.

14      Q.    Okay.

15      A.    Now, more specifically, there are

16 examples, for example item 129, where the Games

17 Workshop Land Raider vehicle, that's on page 28 of

18 the exhibit, clearly as far as I'm concerned in my

19 opinion clearly derives from a Mark V tank.

20      Q.    Let me rephrase my question here.

21            Is there any way for me, looking at

22 your report and your exhibits, to figure out for

23 which pictures in your expert opinion Games

24 Workshop must have seen and copied consciously or
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 1 unconsciously and which pictures are just

 2 representative of tropes in a genre?

 3      A.    That's also an impossible question to

 4 answer because there are many, many pictures of

 5 Mark V tanks and if I were in the United Kingdom I

 6 would go to the Imperial War Museum and see one.

 7      Q.    Okay.  But you could --

 8      A.    So it's impossible to say whether or

 9 not a person saw a specific photograph of this

10 particular tank or merely saw a photograph or the

11 actual tank itself, but I would definitely say in

12 this specific situation of item 129 that Games

13 Workshop's designers must have definitely seen a

14 Mark V tank.  There can be no other explanation

15 for that level of similarity.

16      Q.    So you could have said that in your

17 report, right, Games Workshop must have seen a

18 Mark V tank, here are representative pictures of a

19 Mark V tank?

20      A.    Indeed, I say in particular, a Games

21 Workshop Land Raider, there's a striking

22 resemblance to a British Mark V tank, and then I

23 produced a picture of the British Mark V tank.  So

24 I believe the level of explicitness that is
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 1 required from a technical legal perspective is not

 2 required for a reasonable person to make that

 3 inference.

 4      Q.    I'm not talking about legal

 5 technicalities.  I just want to know when we go to

 6 trial, for which picture are you going to say

 7 Games Workshop must have seen that and copied that

 8 versus this is just an example of a trope?

 9      A.    Then again, you've just used that same

10 wording.

11      Q.    Okay.  For example, you could say well,

12 for the Land Raider, it's my expert opinion they

13 must have seen a Mark V.

14      A.    Or an image thereof.

15      Q.    Or an image thereof.

16            For another product, you could say I

17 don't know that they necessarily saw any of these

18 images or products but here are examples of that

19 genre.

20      A.    Yes, I believe.

21      Q.    Those are very different opinions.

22      A.    Are they?

23      Q.    I want to know is there any way for me

24 to figure out which set of pictures fall into one
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 1 category where they must have seen that picture

 2 and what that picture represents, and the other

 3 category is these are examples that are similar?

 4      A.    I don't believe that that is a

 5 significant point.

 6      Q.    Well, I care about that point so is

 7 there any way for me to determine which example --

 8 for each picture which category each falls into

 9 it?

10      A.    If you care about it, I suggest you do

11 the research.

12      Q.    But you don't attempt to identify in

13 your report which picture falls into which

14 category?

15      A.    Like I said, sometimes I specifically

16 say it, sometimes I do not.  The point being that

17 there is an origin to this -- to a particular

18 image is all that really concerns me.

19      Q.    So you're not concerned in any way

20 whether or not the Games Workshop person actually

21 saw any of the images that you identify?

22      A.    Not the specific images because that's

23 impossible for anyone to say, even perhaps the

24 Games Workshop designer.
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 1      Q.    Okay.  So you are not going to go to

 2 trial and say a Games Workshop designer saw any

 3 specific image that's referenced in your report?

 4      A.    Sometimes I will.

 5      Q.    Which ones?

 6      A.    For example, the ones we just dealt

 7 with for 129, I would certainly say the Games

 8 Workshop designer must have seen a Mark V tank or

 9 an image thereof at some point in that designer's

10 life, and they must have copied that image either

11 consciously or unconsciously.

12      Q.    What other images must a Games Workshop

13 designer have seen?

14      A.    For example, number 132, which are

15 the -- what are they called?  The power claws.

16      Q.    The lightning claws.  We covered

17 Starship Troopers' flamer, Star Wars' shoulder

18 pad, lightning claw and Land Raider.  Anything

19 else the Games Workshop people must have seen?

20      A.    I haven't finished going through the

21 entire report.  Would you like me to do so?

22      Q.    I want to know what's your opinion that

23 Games Workshop must have seen certain works.

24      A.    Okay, this is going to take me a little
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 1 while.  I'm on age 156.  I have to get to page --

 2      Q.    Is there any way for me to look at your

 3 exhibit and determine by myself without you taking

 4 the time to do it here which in your opinion Games

 5 Workshop must have seen?

 6      A.    I believe, although I'm not completely

 7 certain, I believe that I did specify in terms of

 8 language something to the effect that X is clearly

 9 a derivative of Y.

10      Q.    So if I see language clearly derivative

11 or something similar, it's your opinion they might

12 have seen the work you identify?

13      A.    Yes.  I'm just attempting to determine

14 whether or not I was consistent in that usage.  If

15 I was not consistent in that usage, I apologize

16 but I had no understanding of the legal necessity

17 to distinguish between something that is

18 derivative of a specific item and something that

19 is derivative of an overall trope in a genre.

20      Q.    And since you didn't appreciate any

21 difference there, you made no attempt to

22 specifically identify which pictures fall into

23 which categories?

24            MR. COOPER:  Objection to the extent it
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 1      mischaracterizes his testimony.

 2            THE WITNESS:  Sometimes -- sometimes

 3      there was something that was very obvious,

 4      like the Mark V tank.  But once I realized

 5      that a specific Games Workshop product or item

 6      could have an origin or did have an origin in

 7      a more general part of either science fiction

 8      or fantasy or medieval armor or historical

 9      spacesuits or whatnot, once I made that

10      determination, there was no point or purpose

11      to track down a specific set of items that

12      could or could not have been consciously or

13      unconsciously viewed.  Once I knew a thing was

14      a duck, there was no point determining what

15      type of duck.

16 BY MR. KEENER:

17      Q.    So you're not going to come to trial

18 and tell them what type of duck if it's not

19 already contained in your report?

20      A.    Yes, I'm not going to do that.

21      Q.    Okay.

22      A.    But the problem is that, um -- sorry, I

23 don't mean to say um.

24            The problem is I cannot remember right

Chapterhouse / Games Workshop Unsigned Page  101 - 104

 103 

Grindley, Carl  2/21/2013  9:09:00 AM

 1 now how many specific ducks I have outlined in the

 2 report.

 3      Q.    Okay.  I can look at that myself then;

 4 if you use language clearly derivative or

 5 something similar, I can figure that out myself?

 6      A.    Yes.

 7      Q.    Let's go back to your example of

 8 Starship Troopers.

 9            Is your expert opinion that because

10 Starship Trooper uses the word "flamer" to

11 identify a flamethrower type weapon and Games

12 Workshop uses the term "flamer" to identify a

13 flamethrowing type weapon, Games Workshop must

14 have consciously or unconsciously copied that from

15 concept from Starship Troopers?

16      A.    Yes.

17      Q.    Do you have any understanding of the

18 term "independent creation"?

19      A.    No, I do not.

20      Q.    Is it possible that two people could

21 come up with the same expression without having

22 knowledge or referring to each other's works?

23            MR. COOPER:  Object to the

24      hypothetical.
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 1            THE WITNESS:  That is a very

 2      complicated question and in short form, I

 3      would have to say I would have no earthly

 4      idea.

 5 BY MR. KEENER:

 6      Q.    You don't know if it's possible?

 7      A.    Every single example that I can think

 8 of where there have been acts of independent

 9 creation, there are still lingering historical

10 questions regarding whether or not those moments

11 of individual creation are indeed true or false.

12            For example, with Newton and Liebnitz

13 creation of the calculus, we don't know for

14 certain if one could have been influenced by the

15 other, and indeed they sued one another over the

16 matter with Newton eventually winning because he

17 had been able to produce coded letters that he

18 sent to friends where he discussed the calculus in

19 it.

20      Q.    For any particular situation, it's

21 debatable whether or not there was an independent

22 creation, but do you believe it's possible for two

23 different people to independently create the same

24 concept?
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 1      A.    It depends how you define possible.

 2      Q.    Do you believe it's possible that two

 3 different people trying to describe flamethrowers

 4 could both come up with the word "flamer" without

 5 knowing of each other's use of that word?

 6            MR. COOPER:  Objection, calls for

 7      speculation.

 8            THE WITNESS:  I do not believe that's

 9      an answerable question.

10 BY MR. KEENER:

11      Q.    Why not?

12      A.    Because that's not how knowledge works.

13      Q.    So you're saying you are not able to

14 tell if it's even possible for two people to

15 independently come up with the word "flamer" to

16 describe a flamethrower?

17      A.    Yes, I'm saying it's not possible to

18 speculate on that just because I can't think of a

19 single example where we can conclusively prove

20 that that has happened.

21      Q.    I'm not trying to say conclusively

22 prove.  I'm saying could it happen?

23      A.    I'm not sure I'm interested in the

24 possibility.
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 1      Q.    I am.  Do you believe it's possible?

 2      A.    Do we have like a couple of hours

 3 because I don't know?  I honestly -- I mean it --

 4 I don't know.

 5      Q.    So if the person who came up with the

 6 description flamer for Games Workshop testifies

 7 that they have never read Starship Troopers --

 8      A.    All right.

 9      Q.    -- you would believe that would be

10 absurd?

11      A.    I would believe that would not only be

12 absurd but probably a lie.  I don't believe that

13 there would be anyone working in anything to do

14 with science fiction who has not, either as a

15 child or young adult or as an adult, not read this

16 novel.

17      Q.    So if there were multiple people from

18 Games Workshop saying they have never read

19 Starship Troopers, you would call them all liars?

20            MR. COOPER:  Objection.

21            THE WITNESS:  No, I would not call

22      someone a liar.

23 BY MR. KEENER:

24      Q.    You would believe they are lying?
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 1            MR. COOPER:  Objection, outside the

 2      scope, argumentative.

 3            THE WITNESS:  I would be highly

 4      skeptical of that claim.

 5 BY MR. KEENER:

 6      Q.    But not impossible, just skeptical?

 7      A.    Skeptical.  It's possible someone could

 8 not have read it.  It's -- in this particular

 9 genre of work, it's highly unlikely.  Unlikely to

10 the extent it would beg our belief.

11      Q.    Have you done any sort of survey of

12 miniature designers to see what kind of books they

13 have knowledge of?

14      A.    That's actually also a difficult

15 question to answer in that I had wanted to.

16      Q.    That's different.  The question is did

17 you?

18      A.    I tried.

19      Q.    And how did you try?

20      A.    I tried by asking whether or not I

21 would have the ability to see which books were in

22 the reference library of Games Workshop.

23      Q.    What about asking the designers

24 themselves if they had read Starship Troopers,
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 1 would you want to do that?

 2      A.    I don't think that's a matter for me to

 3 do.  I think that would be a matter for counsel to

 4 do.

 5      Q.    If they had asked, would you want to

 6 know the answer?

 7      A.    I suppose so.

 8      Q.    Would it have helped inform your

 9 opinions?

10      A.    Not really, no.

11      Q.    So if they said they hadn't, that

12 wouldn't have changed your opinion in any way

13 whether or not they must have read Starship

14 Troopers?

15      A.    No.

16      Q.    Because you believe they would be

17 lying?

18      A.    No, because lying implies a conscious

19 act.

20      Q.    Would they be saying an untruth?

21      A.    I don't think you could unconsciously

22 say an untruth.

23      Q.    Do you think they would be incorrect in

24 saying they had not read Starship Troopers?
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 1      A.    There's also a question of how does one

 2 read Starship Troopers.

 3            Starship Troopers is a collection of

 4 not only the text that it contains but also the

 5 objects it contains.  So, for example, power

 6 armor.  I believe, although I'm not a hundred

 7 percent confident, I believe that power armor made

 8 its first appearance in Starship Troopers so if

 9 one reads any work with power armor in it, one has

10 more or less read at least that trope from

11 Starship Troopers, although you haven't actually

12 read the book itself or the words contained within

13 it.

14            I believe that it is entirely possible

15 for a person to forget a text they've read if they

16 read it early enough in their development.  To

17 prepare for this expert report, I read Starship

18 Troopers and I was shocked in that when I was

19 reading Starship Troopers, it all seemed so

20 familiar to me because I had thought that I'd only

21 seen the movie.  But when I was reading the book,

22 I discovered I was actually rereading it and I

23 hadn't remembered that I'd read that specific

24 Heinlein title when I was a kid, but once I began
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 1 rereading those words, I actually could picture

 2 myself back in my elementary school in British

 3 Columbia sitting on a little stepstool actually

 4 reading the novel.

 5            So I think it's entirely reasonable to

 6 be able to claim that one has not read a book and

 7 in all honesty believe one has not read one when

 8 in reality, one read it a long time ago and forgot

 9 about it.

10            So I wouldn't put any description of

11 malice or attempts to conceal or anything of that

12 nature to any person who would say, even in a

13 court of law, I have not read that book.  I

14 wouldn't say oh, that person is lying.  I would

15 think probably that person just doesn't remember

16 reading it.

17      Q.    What documents were you provided by

18 counsel in this case?

19      A.    I believe I was provided with two

20 documents, at least I think it was two documents.

21 It could have been one document with an appendix.

22      Q.    What were those documents?

23      A.    I believe one of them was called new

24 allegedly infringed works or words to that effect.
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 1      Q.    Okay.  What was the other?

 2      A.    I believe one was a document that

 3 looked kind of like this (indicating), like a

 4 legal thing, like -- I don't know, like a lawsuit

 5 of some description or something.

 6      Q.    Do you know what the concept of that

 7 document was at all?

 8      A.    No, I didn't really pay attention to

 9 it.

10      Q.    Anything in that document you are

11 relying upon for your opinion in your report?

12      A.    No, I really wasn't interested in any

13 of that.  I was more interested in looking at this

14 table which at that time had two columns.

15      Q.    Were you provided any other documents

16 from counsel?

17      A.    No.

18      Q.    We've already talked about a transcript

19 you were given.

20      A.    Oh, yes, the transcript, sorry.  That

21 was -- when you said provided, I took that to mean

22 prior to the formation of my expert testimony.

23      Q.    At any time were you provided any other

24 documents from counsel?
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 1      A.    Just the deposition document of -- I've

 2 already forgotten the gentleman's name.

 3      Q.    Anything else?

 4      A.    No.

 5      Q.    In your report, you identify a number

 6 of pictures.  Did you find those all yourself or

 7 were any of those provided to you by counsel?

 8      A.    What are we looking at now?

 9      Q.    In both the text of your report and in

10 your chart, there are a number of pictures that

11 you have included.  Did you identify all those

12 pictures yourself or were any of them provided to

13 you by counsel?

14      A.    Some were suggested by counsel but

15 ultimately I decided what went into the report.

16      Q.    I understand.  Did they provide you

17 with any of the pictures?

18      A.    You know, it's difficult to say because

19 when I'm looking at this, I can't remember

20 specifically if -- can I give you a specific

21 example?

22      Q.    Okay.

23      A.    On page 18, on page 18 there's an image

24 of a G.I. Joe character.  I remember finding this
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 1 image.  But I can't for the life of me remember if

 2 this particular image was placed into this

 3 document by me or suggested to be placed into the

 4 document by counsel.  I do remember finding the

 5 image myself.  I don't remember if this specific

 6 one was the one placed in by me or suggested by

 7 counsel and then approved by me.

 8      Q.    For all the images you include, did you

 9 find them all or were any of them provided to you

10 by counsel?

11      A.    This is also a difficult matter.  Yeah,

12 I believe some were provided to me by counsel or

13 suggested to me by counsel.

14      Q.    Do you know which ones?

15      A.    Off the top of my head, I can't really

16 remember because of the way the drafting process

17 went.

18      Q.    Do you know about how many you found

19 versus they found proportion wise?

20      A.    I believe I found the majority of them.

21      Q.    Did you ask for anything that you did

22 not receive?

23      A.    Yes.

24      Q.    What did you ask for?
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 1      A.    I asked for a full list of the Games

 2 Workshop reference library contents.

 3      Q.    In addition to that, did you ask for

 4 anything else that you did not receive?

 5      A.    No, I really wish I could have had that

 6 reference library.  It would have made everything

 7 much easier.

 8      Q.    Exclude that.  Did you ask for anything

 9 else you did not receive?

10      A.    No, I don't believe I asked for

11 anything at all other than that.

12      Q.    Are you aware that Chapterhouse has

13 previously written two expert reports in this

14 case?

15      A.    I could infer the existence of the

16 expert reports, or rather one expert report by the

17 deposition that I read.

18      Q.    Are you aware that there's two prior

19 expert reports in this case?

20      A.    I guess there must be.

21      Q.    And one is discussing similarities

22 between Games Workshop and prior military history

23 products; are you aware of that?

24      A.    No, I'm not.
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 1      Q.    Would you have wanted to see that

 2 document?

 3      A.    No, I'm really not interested in it.

 4      Q.    So if there was another expert on

 5 military history and medieval weaponry and they

 6 were opining on similarities between Games

 7 Workshop products and Chapterhouse products and

 8 those prior military works, you would have had no

 9 interested in seeing that in forming your

10 opinions?

11      A.    No, I would rather form my own opinions

12 on my own and then I think that it would be up to

13 someone else to read both documents.

14      Q.    And similarly, if there was another

15 expert report comparing Games Workshop products to

16 science fiction literature and pictures, you would

17 have had no interest in seeing that report?

18      A.    No, I wouldn't want it to poison the

19 well.  But if somebody were to want to make it,

20 you know, I would expect that someone would want

21 to read these things eventually.

22      Q.    Did you see any court opinions in this

23 case?

24      A.    No.
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 1      Q.    Are you aware whether the courts

 2 addressed the issue of whether any specifics Games

 3 Workshop items are original or not?

 4      A.    Oh, wait, I would like to change my

 5 answer on that.

 6      Q.    Okay.

 7      A.    I don't think it's a court opinion so

 8 maybe I'm not changing my answer, but I do know

 9 that I think last week, because I read the BBC

10 News because I'm also a British citizen, I know

11 that last week in the United Kingdom, I believe --

12 I'm not entirely even sure if there was legal

13 proceedings involved in this but there was some

14 horrible scandal where Games Workshop attempted to

15 stop someone from distributing a book on Amazon

16 that used the term "space marine."

17      Q.    Let's limit ourselves to the court in

18 this case.  Have you read any opinions by the

19 judge in this case?

20      A.    No.

21      Q.    Are you aware that the judge in this

22 case has made any rulings on whether or not

23 certain aspects of Games Workshop products are

24 original?
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 1      A.    No.

 2      Q.    Are you aware that the court in this

 3 case has already compared certain Games Workshop

 4 items to prior things in science fiction and

 5 military history?

 6            MR. COOPER:  Objection to the extent it

 7      misstates.

 8            THE WITNESS:  No, actually I'm not, nor

 9      would I be interested.

10 BY MR. KEENER:

11      Q.    Are you aware that the court has

12 already analyzed, for example, the Games Workshop

13 space marine shoulder pad?

14            MR. COOPER:  Objection to the extent it

15      misstates.

16            THE WITNESS:  I'm not aware of that,

17      no.

18 BY MR. KEENER:

19      Q.    And the court has identified what

20 it believes are original aspects that are not

21 found in prior exiting works, are you aware of

22 that?

23            MR. COOPER:  Objection.

24            THE WITNESS:  No.
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 1 BY MR. KEENER:

 2      Q.    Would you be interested in seeing that

 3 before you signed your report?

 4      A.    No, absolutely not.  I think one of the

 5 things that is very, very difficult in

 6 providing -- and this is the first time I've ever

 7 done it so you have to forgive me for being naive

 8 about the process.

 9            I think there's a huge gulf between

10 what is interesting or relevant from a legal point

11 of view and what's interesting or relevant just

12 from a mere scholarly point of view.  So to me,

13 this is a scholarly exercise.

14      Q.    Okay.

15      A.    And I'm really not interested in what

16 the court has to say about anything.  If the court

17 rules that up is down or black is white, to me

18 that doesn't change reality because rulings I

19 would imagine can be based on legal precedence or

20 the ability to get evidence in or not into the

21 record or what have you, so a ruling might not

22 have anything to do as far as I'm concerned with

23 the reality of the thing.

24      Q.    Okay, back to your report, Exhibit 190,
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 1 paragraph 3.

 2      A.    Is this 190?  Paragraph 3.

 3      Q.    You state, "Based on my research, I

 4 have concluded that each of the Games Workshop new

 5 allegedly infringed works for which Games Workshop

 6 claims copyright protection are derivative of

 7 preexisting works from historical sources ranging

 8 from classical antiquity to the present, from

 9 science fiction literature and illustration, and

10 from contemporary cinema."

11            Do you see that?

12      A.    Yes, I do.

13      Q.    Is that your expert opinion?

14      A.    Yes, it is but I'm embarrassed by my

15 pluralization error.

16      Q.    Other than that, is that your opinion?

17      A.    Yes, that is indeed my opinion.

18      Q.    And when you say each of Games Workshop

19 new allegedly infringed works, you mean in the

20 chart you made for every Games Workshop item

21 identified, this opinion applies?

22      A.    Yes, although it is difficult in this

23 context to use the word "each" in I think a manner

24 that you would want it to be used.
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 1      Q.    What's your hesitation?

 2      A.    My hesitation is in -- well, I gave you

 3 that first example from 124.  And in the example

 4 from 124, we're looking at, from Chapterhouse,

 5 very specific items.  In that situation, it was 12

 6 torsos, 12 legs, 12 heads, 12 backpacks, and in

 7 the Games Workshop we're looking at a whole set so

 8 there seems to me to be a disparity in the Games

 9 Workshop's definition of the word "each."

10            I have used "each" to refer to the

11 overall claim numbers, if that makes sense.  So

12 it's very confusing how Games Workshop defined

13 "each."

14      Q.    For example, 124, when you say the

15 Games Workshop product is derivative of

16 preexisting works, are you saying that all the

17 pictures identified in the middle column of your

18 Exhibit B are derivative of preexisting works?

19      A.    How are you using the term "derivative"

20 in that example?  Are you using it in my sense or

21 your sense?

22      Q.    I'm trying to figure -- for every work

23 of Games Workshop, it's my opinion that they are

24 all derivative of something prior.
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 1      A.    Yes.

 2      Q.    I'm trying to figure out what you mean

 3 by that.

 4      A.    For example, in 124 I believe that the

 5 images provided of the set, I would guess you

 6 would call it, are indeed derivative of

 7 preexisting works.

 8      Q.    Every element of that image or some

 9 elements?

10      A.    That question presupposes that I'm

11 going to have a definition of element in mind so I

12 will provide you with a definition of element

13 first.

14            My definition of element in this

15 situation, if we're looking at these images -- if

16 we're looking at these images, I would say yes,

17 every single element is derived from previous

18 works.

19      Q.    You were going to give me a definition

20 of elements before you used it.

21      A.    My definition of element in this

22 situation would be everything from the -- well,

23 really the colors that the figure are painted, the

24 appearance, say, for example, of a -- an object
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 1 such as a tripod, the pose of a figure putting

 2 what appears to be a mortar around and do a

 3 mortar.  The concept of a mortar, the concept of a

 4 helmet, the concept of a uniform, the appearance

 5 basically of a historically derived howitzer-like

 6 weapon, the concept of a base for a miniature

 7 figurine.  Every single possible element that I

 8 can readily see from this diagram appears to have

 9 an origin in prior works.

10      Q.    And you've identified those prior works

11 in the third column?

12      A.    Yeah, we've already gone over this.

13      Q.    Are there --

14      A.    I hope we don't have to do it again.

15      Q.    Outside the third column, are there any

16 other places you identify the prior works that you

17 believe that Games Workshop products are

18 derivative of?

19      A.    Other than the claims made in the

20 expert opinion, no.

21      Q.    Okay.  Do you believe that there's

22 anything original in the Games Workshop product at

23 124?

24      A.    No, I don't.
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 1      Q.    Do you believe there is any artistic

 2 expression at all in the sculpting of those

 3 models?

 4      A.    Wait, could you rephrase that?

 5      Q.    Do you think there is any artistic

 6 expression at all in the sculpting of those

 7 models?

 8      A.    No, I don't.  Consider, for example,

 9 the bottom figurine that shows a soldier putting

10 mortar into a mortar-like device.  I remember that

11 even from the green Army men that I had as a small

12 child.

13      Q.    So it's your opinion there's no

14 artistic opinion involved in any of that

15 sculpting?

16      A.    No, that's not to say they are not

17 nice.  They are nice.  They are just not original.

18      Q.    What do you mean by original?

19      A.    There's nothing in them that does not

20 derive from a different source, a previous source.

21      Q.    You mean the idea or the concept or the

22 exact expression of that concept the sculpture

23 made?

24      A.    I don't believe those two things can be
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 1 divorced.

 2      Q.    So you can't divorce a concept of a

 3 future military soldier from any particular

 4 expression of that concept?

 5      A.    No, I don't believe that there is a

 6 tangible need to distinguish between those two

 7 things.

 8      Q.    Let's say I wanted to distinguish.  Are

 9 you able to distinguish between --

10      A.    The idea of a thing and the thing

11 itself?

12      Q.    For example, there's an idea of a

13 future infantry soldier.  Are there many ways to

14 express that idea in a sculpture?

15      A.    I wish we had time this year.  This

16 goes into matters of ideal forms and neoplatonic

17 thought.

18      Q.    I'm not trying to get that theatrical

19 here.

20      A.    The problem is it's an inadvertent

21 product.

22      Q.    So in your mind there's not a way to

23 distinguish an idea from the expression of an

24 idea?
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 1      A.    That's not what I said.  In my opinion,

 2 it's the expression of a thing and the thing

 3 itself are two separate entities and the

 4 individual expressions of an actual thing may, you

 5 know, superficially seem marginally different but,

 6 in fact, are not because they are both sort of

 7 derivations of that other thing.

 8      Q.    Okay.

 9      A.    It's very difficult to explain.

10      Q.    Let's take the concept of a future

11 infantry soldier, would you agree there's many

12 different ways that concept could be expressed in

13 a sculpture?

14      A.    I think I'd have to say no.  It's

15 very -- it's a very difficult --

16      Q.    Let's take another example.

17      A.    Okay.

18      Q.    The concept of a lightening claw or a

19 clawed fist.  Do you understand that concept?

20      A.    I do understand that concept.

21      Q.    Would you agree there's many different

22 ways to express that concept in a sculpture?

23      A.    There are many different ways to

24 express that concept in a sculpture.
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 1      Q.    Is there any way for me to determine

 2 looking through your chart for which products you

 3 believe -- let me rephrase that.

 4            Is there any way for me to determine by

 5 looking through your chart for which Games

 6 Workshop products you believe there is no other

 7 way to express that idea such as 124 versus those

 8 products which you believe there are multiple

 9 ways to express the idea such as the lightning

10 claw?

11            MR. COOPER:  Objection, the first part

12      of that question misstates his testimony.

13            THE WITNESS:  Could you rephrase that

14      for me, please?

15 BY MR. KEENER:

16      Q.    Sure.  Let's take it in steps.

17            I believe you just testified that you

18 believe that there is only one way to express the

19 idea of a future infantry soldier in sculpture; is

20 that correct?

21            MR. COOPER:  Objection, that misstates

22      his testimony.

23            THE WITNESS:  No, I don't think that is

24      correct.
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 1 BY MR. KEENER:

 2      Q.    Do you believe that there are multiple

 3 ways to express the idea of a future infantry

 4 soldier in a sculpture?

 5      A.    When you're using the word "ways," I am

 6 confused by whether you are referring to

 7 significant or insignificant ways.

 8      Q.    When you --

 9      A.    In my opinion, there are many different

10 ways to express an idea but these ways may

11 insignificantly differ from one another.

12      Q.    So --

13      A.    So with the example of number 124, you

14 can express, either through words or imagery or

15 sculptured figurines, the concept of a future

16 infantry soldier, but although these ways may

17 superficially appear different, they are, in fact,

18 significantly different.

19      Q.    So it's your expert opinion that in

20 trying to express the concept of a future infantry

21 soldier, there are no significantly different ways

22 to express that concept?

23            MR. COOPER:  Objection, misstates

24      testimony.
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 1            THE WITNESS:  The problem with that

 2      question is that it's anchored in a specific

 3      moment in time so I'm going to assume when we

 4      talk about a specific moment in time with

 5      reference to the concept of being able to

 6      create a model of a specific thing, we're

 7      going to anchor, just for discussion sake, the

 8      moment of time with now.

 9 BY MR. KEENER:

10      Q.    Okay.

11      A.    If we consider the moment of now, it is

12 my expert opinion that I do not believe that it is

13 possible for someone to create a wholly original

14 or even significantly original future soldier.

15      Q.    But it is your opinion that you could

16 have insignificant differences in the expression

17 of a future infantry soldier?

18      A.    Yes, you could.

19      Q.    And those insignificant differences

20 could be original?

21      A.    No, I don't believe they could be

22 either.

23      Q.    So it's your opinion that there is no

24 original way to express the concept of a future
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 1 infantry soldier in a model?

 2      A.    Not after a certain point in history,

 3 no.

 4      Q.    And that point's already passed?

 5      A.    That point's already passed.

 6      Q.    All original expressions of a concept

 7 of a future infantry soldier have already been

 8 made?

 9            MR. COOPER:  Objection, calls for

10      speculation.

11            THE WITNESS:  I can't predict any sort

12      of future events, nor can I talk about things

13      that I haven't seen but so far through looking

14      at things that I have seen, I would have to

15      say that I don't believe that originality is

16      possible, but that's not to say that it is

17      not.

18 BY MR. KEENER:

19      Q.    But it's your expert opinion right now,

20 based on what you know and have seen, that it is

21 not possible to have an original expression of a

22 future infantry soldier in a model?

23            MR. COOPER:  Could you repeat that?

24            (Record read.)
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 1            MR. COOPER:  Objection, misstates

 2      testimony.

 3            THE WITNESS:  Could I hear that one

 4      more time?

 5            MR. KEENER:  Okay.

 6            (Record read.)

 7            THE WITNESS:  When you say "right now,"

 8      I'm going to take that as one of two ways and

 9      it confuses me.  I can't determine whether you

10      mean right now, as in right now it's my

11      opinion, or right now in terms of we can't --

12      there's no possibility of wholly original

13      thing being right now.

14 BY MR. KEENER:

15      Q.    Right now as in your opinion.

16      A.    Yes, right now in my opinion, it's not

17 possible to have a wholly original space marine

18 model.

19      Q.    You put the word "wholly" in there.  I

20 said original in any way.

21      A.    Yes, I believe it's not possible.

22      Q.    To have an original model in any way of

23 a future infantry soldier?

24      A.    Yes, it is not possible.
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 1      Q.    In your research, have you identify any

 2 pictures which you believe are identical to any of

 3 the Games Workshop products?

 4      A.    That really depends on how you define

 5 identical.

 6      Q.    Identical means exactly the same.  Is

 7 it your expert opinion, expressed anywhere

 8 throughout your report or chart, that you have

 9 found something in the prior works that is

10 identical to one of Games Workshop's products?

11      A.    I don't believe I've made that claim.

12      Q.    So the extent of your claim is you have

13 found prior works that are similar to the Games

14 Workshop products or share some similarities.  Is

15 that accurate?

16            MR. COOPER:  Objection to the extent it

17      misstates testimony.

18            THE WITNESS:  I don't believe it is.

19 BY MR. KEENER:

20      Q.    What am I missing?

21      A.    You're missing those situations

22 where -- well, the thing about identical that's

23 kind of troubling is when you look at, say, for

24 example, the British Mark V tank.  There are
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 1 indeed superficial differences between the Games

 2 Workshop, you know, Battle Raider and the Mark V

 3 tank.  There's superficial differences so they are

 4 technically not identical, per se.

 5      Q.    But you believe there are many

 6 similarities between the two?

 7      A.    I believe there is a preponderance of

 8 similarities between the two that render their

 9 significant details unimportant.

10      Q.    But you believe there are differences

11 between the two?

12      A.    Yes.

13      Q.    So they are not identical?

14      A.    They are not identical.

15      Q.    The extent of your opinion is there are

16 a lot of similarities between the two?

17      A.    And that one is clearly derived from

18 the other.

19            MR. COOPER:  Jason, I think whenever

20      you close out your line of questioning --

21            MR. KEENER:  Sure.  Why don't we take a

22      break right now.

23            (Lunch recess taken at 12:26 p.m.)

24
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 1         A F T E R N O O N    S E S S I O N

 2              (Time noted:  1:05 p.m.)

 3 D R.    C A R L    G R I N D L E Y,   resumed and

 4      testified as follows:

 5 CONTINUED EXAMINATION

 6 BY MR. KEENER:

 7      Q.    Before the break, we talked about how

 8 you said as of today, there are no new ways to

 9 express the idea of a future infantry soldier.  Do

10 you remember?

11      A.    Yes, I do.

12      Q.    At what point in time did that tipping

13 point occur?

14            MR. COOPER:  Objection, calls for

15      speculation.

16            THE WITNESS:  I think sometime around

17      the turn of the millennium.

18 BY MR. KEENER:

19      Q.    Around the year 2000?

20      A.    About then, yes.

21      Q.    So was it after Games Workshop created

22 its works at issue?

23      A.    I'm not entirely sure.  Let's look at

24 these dates.  If we're looking at 124, it's
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 1 before.

 2      Q.    You understand based on footnote 1 of

 3 your report that while this current model might be

 4 2003, it's based off prior Games Workshop works

 5 that go back potentially to 1987?

 6      A.    Yes.

 7      Q.    So that tipping point occurred after

 8 1987; is that fair?

 9            MR. COOPER:  I'm sorry, could you

10      repeat that?

11 BY MR. KEENER:

12      Q.    After, that tipping point occurred

13 after 1987?

14            MR. COOPER:  Objection, calls for

15      speculation.

16            THE WITNESS:  I would really have to

17      think and ponder on that for a while because

18      we're looking at a variety of different ways

19      to interpret depiction.  So for example, in

20      terms of cinematic sources, I haven't seen

21      really any originality from about the time of

22      Aliens or Starship Troopers but even slightly

23      before that, perhaps even as far back as

24      Terminator in '84, just in the scenes they
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 1      show from the future, there's really nothing

 2      in it.

 3 BY MR. KEENER:

 4      Q.    So in your expert opinion, at what

 5 point did all forms of expression of a future

 6 infantry soldier become exhaustive?

 7            MR. COOPER:  Can you read that back?

 8            (Record read.)

 9            THE WITNESS:  I think I have a better

10      way of phrasing that.

11 BY MR. KEENER:

12      Q.    First, can you answer that question and

13 feel free --

14      A.    No, I really can't.

15      Q.    You're unable to answer that question?

16      A.    I think because I didn't quite word

17 this concept of tipping point properly.

18      Q.    Okay.

19      A.    And it's not so much of a particular

20 date where it became impossible.  It's more of a

21 particular date where it became evident that it

22 was impossible.

23      Q.    Okay.  In your expert opinion, as of

24 what date was it evident that it was impossible to

Chapterhouse / Games Workshop Unsigned Page  133 - 136

 136 

Case: 1:10-cv-08103 Document #: 289-10 Filed: 03/04/13 Page 35 of 150 PageID #:16316



 Grindley, Carl  2/21/2013  9:09:00 AM

 1 have any new expressions of a future infantry

 2 soldier?

 3      A.    Approximately the year 2000 it became

 4 evident.  That's not to suggest that it was

 5 possible before then.  It's just that it was

 6 evident around that time.

 7      Q.    Are you going to express any expert

 8 opinion that all forms of expression were

 9 exhausted at any date prior to 2000?

10            MR. COOPER:  Objection, calls for

11      speculation.

12            THE WITNESS:  I don't believe I did so

13      in my report so I would have to say that I

14      would not.

15 BY MR. KEENER:

16      Q.    So prior to the year 2000, you have

17 knowledge that there were various ways to express

18 the concept of future infantry soldier?

19            MR. COOPER:  Objection, misstates the

20      testimony.

21            THE WITNESS:  I'm not entirely sure

22      that I could say one way or another, only that

23      I could say that it was evident after 2000 or

24      so.
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 1 BY MR. KEENER:

 2      Q.    So you do not have an expert opinion

 3 one way or the other whether or not it was

 4 possible to have an original expression of a

 5 future infantry soldier before the year 2000?

 6      A.    In order to answer that question,

 7 wouldn't I need to have a fixed terminal date

 8 rather than the idea that something became

 9 apparent at a particular time?  So I think it's a

10 little bit difficult to answer that question in

11 that I could do any amount of continued research

12 on this, which of course I can't do, but if I did

13 that extra research I could give you a firm date,

14 but right now I can't give you a firm date but

15 except to say by 2000 it was done.

16      Q.    Let make it simpler.

17            You have not expressed any opinion in

18 your report anywhere that all forms of expression

19 of a future infantry soldier were exhausted prior

20 to the year 2000?

21      A.    Correct.

22      Q.    This idea that there is no way to

23 express originally a future infantry soldier, does

24 that apply both to Exhibit 124 of those
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 1 guardsmen/women we saw as well as space marines?

 2      A.    How are you using the term -- wait, I

 3 know I'm not allowed to ask you questions.

 4            When you say the word "space marines,"

 5 for the purpose of this answer I'm assuming you

 6 mean the Games Workshop space marine figures.

 7      Q.    I'm trying to clarify when we said

 8 future infantry soldiers, your meaning of that was

 9 broad enough to encompass both the Games Workshop

10 guardsman figures as well as the Games Workshop

11 space marine figures.

12            Is it true that you were using that

13 term broadly to encompass both types?

14      A.    I was using that term to broadly to

15 encompass both types.  I believe there was more

16 flexibility with the overall idea of, you know, a

17 future soldier than with the particular aspects of

18 a space marine so I believe that the space marine

19 figure ossified sooner.

20      Q.    At what point do you believe in your

21 expert opinion that there are no original

22 expressions of a space marine type soldier

23 possible?

24            MR. COOPER:  Could you repeat that
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 1      question?

 2            (Record read.)

 3            THE WITNESS:  This is a very difficult

 4      question to answer because when we're thinking

 5      about expressions, we can include nontangible

 6      things that I don't know if they are relevant

 7      or not, such as the backstory that a character

 8      or characters have, or we could be just

 9      considering the appearance of the characters.

10 BY MR. KEENER:

11      Q.    Let's limit it to the appearance.

12      A.    Limiting it to the appearance makes

13 that a much easier question to answer.  And

14 limiting it to the character, I would say it's

15 long done.

16      Q.    Can you give me a date?

17      A.    Probably by the very early '80s.

18      Q.    Any more specific you can give me on a

19 date?

20      A.    I would say the last nails in the

21 coffin for that were when there was a Japanese

22 anime created of Starship Troopers, I believe,

23 although I'm not entirely certain, between the

24 years 1980 and 1984.
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 1      Q.    And that's not a work that you referred

 2 to or rely on in any way in your expert report,

 3 right?

 4      A.    I'm going to check.

 5            (Witness perusing document.)

 6            I did not mention that work

 7 specifically by name.

 8      Q.    Okay.

 9      A.    Although in paragraph 29, I do say

10 about power suit, "Graphic interpretations of this

11 suit have taken a number of different forms since

12 the novel's serialization."

13            In retrospect, I should have said -- I

14 should have cited the anime from the 1980s, and I

15 would like to correct my memory if I could.

16      Q.    Okay.

17      A.    When I said the year 2000, I somehow

18 had my mind set that Aliens came out in 19 -- 1997

19 when indeed it came out in 1986.

20      Q.    Okay, so that is --

21      A.    That's going to change my dating of

22 2000 to 1990 at the latest, if Aliens came out in

23 1986.

24      Q.    Is it my understanding that your
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 1 testimony is at least as of 1990, it became

 2 evident that all types of expression of a future

 3 infantry soldier had been exhausted?

 4      A.    Yes.

 5      Q.    And that's due to the dating of the

 6 movie Aliens?

 7      A.    Yes.

 8      Q.    Under your rationale, would you agree

 9 with me that there is nothing original in any of

10 the Chapterhouse products?

11      A.    That would depend on how a person would

12 define original.

13      Q.    And in your sense, you told me there

14 was nothing --

15      A.    In my sense, yes, I would say there's

16 nothing original.

17      Q.    Would you also say that it's your

18 opinion that the Chapterhouse products are derived

19 from Games Workshop products?

20      A.    No, I would say they are both derived

21 from the same ultimate sources.

22      Q.    Do you have any expert opinion one way

23 or the other whether or not the Chapterhouse

24 designers were referring to the Games Workshop

Chapterhouse / Games Workshop Unsigned Page  141 - 144

 142 

Grindley, Carl  2/21/2013  9:09:00 AM

 1 products to design it or some ultimate source to

 2 design it?

 3      A.    I have no opinion on that.

 4      Q.    You're not expressing any opinion

 5 whether any particular Games Workshop designer

 6 used any specific reference when they were

 7 creating their work, are you?

 8      A.    I believe I did.

 9      Q.    Is that when we're talking about the

10 flamer, the lightning claw and the tank?

11      A.    I think that was either the whole or at

12 least a partial list.

13      Q.    Are you planning any expert opinions

14 whether any Games Workshop work lacks originality

15 in the copyright sense?

16      A.    I'm not an expert in copyright law.

17      Q.    What is your understanding of the word

18 "originality" when you use it?  I'm sorry?

19      A.    No, I'm formulating a response.

20            Originality would be the idea of a

21 thing wholly onto itself without an external

22 influence of any sort.

23      Q.    Okay, can something be partially

24 original?
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 1      A.    No.

 2      Q.    Why not?

 3      A.    For the same reason you can't be

 4 partially pregnant.

 5      Q.    Can something be an original

 6 combination of prior works?

 7            MR. COOPER:  Object to the hypothetical

 8      and to the extent it calls for legal

 9      conclusion.

10            THE WITNESS:  I'm not sure.

11 BY MR. KEENER:

12      Q.    When you were forming your expert

13 opinions in this case, were you assuming that

14 you could have an original combination of prior

15 works?

16      A.    I was assuming that, yes.

17      Q.    And you didn't identify any original

18 combinations of prior works?

19      A.    No, I did not.

20      Q.    For example, when we were discussing

21 the Mona Lisa, you thought it was an original

22 concept to put a mustache on the Mona Lisa?

23            MR. COOPER:  Objection, misstates prior

24      testimony.
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 1 BY MR. KEENER:

 2      Q.    Is that right?

 3      A.    No, I believe that isn't right.  I

 4 believe we were looking at that whether or not a

 5 work could be a derivative work.

 6      Q.    And I think you testified you did not

 7 think that was a derivative work and you thought

 8 it was original.

 9            MR. COOPER:  Objection, misstates

10      testimony.

11            THE WITNESS:  I believe we were

12      discussing the legal use of the term

13      "derivative," in which case the argument was

14      to the best of my recall that legally that

15      work would be derivative but creatively it

16      would not be derivative, which again now makes

17      it difficult to consider what we're talking

18      about is deemed original or not since it seems

19      to be clouded in the nature of what is legally

20      original or not.  So I'm kind of confused by

21      where we're going.

22 BY MR. KEENER:

23      Q.    So the mustache on the Mona Lisa you

24 believe creatively was original?
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 1      A.    No, I don't, I don't think so.

 2      Q.    Why not?

 3      A.    Well, actually I don't know.  I'd have

 4 to think about that for some time.

 5      Q.    Okay.

 6      A.    I think that's a matter, too, that our

 7 historians haven't worked out.

 8      Q.    But for the Games Workshop products,

 9 you did not find any combination of prior things

10 that you thought was an original combination?

11      A.    None rise to the level of the mustache

12 on the Mona Lisa, and even then I'm not sure that

13 would qualify.

14      Q.    Did you attempt to determine whether or

15 not there were original combinations?

16      A.    By determine, I'm not entirely sure

17 what you mean.  Could you explain "determined"?

18      Q.    Was that part of your work to look at

19 whether or not any combinations used were original

20 combinations?

21      A.    By look at, do you mean view the

22 illustrations in the chart and make a

23 determination based on those illustrations?  And

24 if you do mean that, then I would have to say that
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 1 I did indeed look for originality in the

 2 combination of elements and wasn't able to find

 3 any.

 4      Q.    For any of the products?

 5      A.    To the best of my recollection, I was

 6 unable to find any original combinations.

 7      Q.    At what point did you determine that

 8 all forms of expression for infantry soldier type

 9 warrior were exhausted; was that prior to or after

10 writing your report?

11      A.    I think it has been knowledge that has

12 been percolating in my mind for sometime.

13      Q.    So that --

14      A.    And yet I don't think that I ever had

15 proper impetus to write it down before.

16      Q.    So prior to seeing any of the Games

17 Workshop products, you had already formed the

18 opinion that all forms of expression of infantry

19 soldier had been exhausted?

20            MR. COOPER:  Objection, misstates

21      testimony.

22            THE WITNESS:  No, because as a scholar,

23      one is always open to having one's mind

24      changed based on new evidence.  I suppose I
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 1      could change my mind again if I saw something

 2      that was new, but in my opinion right now I

 3      believe it to be impossible.

 4 BY MR. KEENER:

 5      Q.    And further, your opinion that the use

 6 of the word "flamer" by Games Workshop meant that

 7 that designer must have read Starship Troopers, is

 8 that an opinion that you formed before or after

 9 starting work on this case?

10      A.    After.

11      Q.    And what evidence did you learn

12 afterwards that made you form that opinion?

13      A.    I reread Starship Troopers.

14      Q.    And did you read any of the testimony

15 of any Games Workshop designers?

16      A.    No, I have not.

17      Q.    Why not?

18      A.    It has not been provided to me.

19      Q.    Was it something you would have wanted

20 to review prior to form your expert opinion?

21      A.    No.

22      Q.    Why?

23      A.    I'm not interested in what people claim

24 to remember or remember or influences they either
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 1 consciously or unconsciously know.  You have to

 2 understand that with Barthes' work on the Death of

 3 Authorship that an individual's opinion of their

 4 own work is wholly irrelevant.

 5      Q.    So the individual artist who created

 6 these works, it's completely irrelevant the facts

 7 of what they believe and testified they used to

 8 create these works?

 9      A.    It may make for interesting anecdotes

10 but ultimately it's unimportant.  From an artistic

11 and sort of theoretic point of view.  I don't know

12 how that works in a legal sense, and we must

13 remember that I'm only speaking about this from a

14 scholarly point of view.  And from a scholarly

15 point of view, the comments made by various types

16 of authors regarding their works are typically

17 dismissed as being unreliable.

18      Q.    Similarly, if an artist says that they

19 independently created an item and it happens to

20 look like something that existed in history,

21 that's not something you would want to know?

22      A.    No.

23      Q.    Why?

24      A.    It's irrelevant.
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 1      Q.    You don't have any personal knowledge

 2 how Games Workshop created any of the products at

 3 issue, do you?

 4      A.    No, I don't.

 5      Q.    You didn't review any of the design

 6 documents or concept documents?

 7      A.    No.

 8      Q.    Similarly for the Chapterhouse

 9 products, you don't have any opinion on what works

10 are used in those products, do you?

11      A.    None whatsoever.

12      Q.    Or whether that product was directly

13 copied from Games Workshop products?

14      A.    No.

15      Q.    You didn't speak to any of the

16 Chapterhouse designers?

17      A.    No.

18      Q.    You didn't read any of the transcripts?

19      A.    No.

20      Q.    You didn't review any of their

21 documents or e-mails?

22      A.    No.

23      Q.    You don't have any personal knowledge

24 about how they created their products?
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 1      A.    No.  Up until, I guess December, I had

 2 no idea they existed.

 3      Q.    I'm including after that, up until the

 4 time you signed your report.

 5      A.    I haven't even seen their website.

 6      Q.    You're not --

 7      A.    I assume they have one.

 8      Q.    You're not providing an expert opinion

 9 one way or another whether Chapterhouse committed

10 copyright infringement, are you?

11      A.    I'm not an expert in copyright.

12      Q.    So therefore, you're not providing any

13 opinion on whether or not Chapterhouse committed

14 copyright infringement?

15      A.    Correct.

16      Q.    And are you providing any expert

17 opinion on whether or not Chapterhouse products is

18 substantially similar to Games Workshop products?

19      A.    Yes, I am.

20      Q.    And what is your opinion?

21      A.    That there are no substantial

22 similarities.

23      Q.    Between any of the products?

24      A.    Between any of the products.
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 1      Q.    So while Games Workshop products are

 2 substantially similar to the prior works you find,

 3 it's your expert opinion that the Chapterhouse

 4 products are not substantially similar to the

 5 Games Workshop products?

 6            MR. COOPER:  Objection, misstates his

 7      testimony.

 8            THE WITNESS:  What I am suggesting in

 9      my opinion is that there are no substantial

10      similarities between Chapterhouse's products

11      and Games Workshop's products and that

12      insignificant similarities between the two are

13      resulting from their shared derivation in

14      prior works.

15 BY MR. KEENER:

16      Q.    Let me break that down.

17            Are you expressing an opinion that

18 Games Workshop products are substantially similar

19 to prior works?

20      A.    Yes.

21      Q.    Are you expressing any opinion whether

22 Chapterhouse products are substantially similar to

23 Games Workshop products?

24      A.    Yes.
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 1      Q.    Are they?

 2      A.    No.

 3      Q.    Are any of the products substantially

 4 similar to each other?

 5      A.    No.

 6      Q.    In any way?

 7      A.    No.

 8      Q.    Do you believe that Chapterhouse

 9 products are substantially similar to the prior

10 works?

11      A.    I was not asked for that opinion.

12      Q.    Is it your opinion?

13      A.    Yeah.

14            MR. COOPER:  Objection, outside the

15      scope.

16 BY MR. KEENER:

17      Q.    I didn't hear your answer.

18      A.    Yes.

19      Q.    So it's your opinion that the Games

20 Workshop products are substantially similar to the

21 prior works, yes?

22      A.    Yes.

23      Q.    And the Chapterhouse products are

24 substantially similar to the prior works, yes?
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 1      A.    Yes.

 2      Q.    But it's also your opinion that the

 3 Games Workshop products are not substantially

 4 similar to the Chapterhouse products?

 5      A.    Yes.

 6      Q.    It's correct that it's your opinion

 7 that they are not substantially similar?

 8      A.    They are not substantially similar.

 9 The similarities that they share are due to a

10 mutual origin point.

11      Q.    I'm including those.  Regardless of

12 mutual origin, take the column 3 out of the

13 equation, looking at just the Chapterhouse

14 products and the Games Workshop products, are you

15 forming an opinion whether or not those products,

16 without regard to anything prior, are

17 substantially similar?

18            MR. COOPER:  Objection, asked and

19      answered.

20            THE WITNESS:  They are similar to the

21      extent they share a mutual origin.

22 BY MR. KEENER:

23      Q.    I'm excluding mutual origin.

24      A.    I can't go further from there.

Chapterhouse / Games Workshop Unsigned Page  153 - 156

 154 

Grindley, Carl  2/21/2013  9:09:00 AM

 1      Q.    Assume for me none of those prior works

 2 ever existed.  This is a hypothetical.  All you

 3 have before you is the Chapterhouse products and

 4 the Games Workshop products.  Are you forming any

 5 opinion whether or not those two products are

 6 substantially similar?

 7            MR. COOPER:  Objection --

 8            THE WITNESS:  That's --

 9            MR. COOPER:  Hold on, to the

10      hypothetical that it calls for a legal

11      opinion, it's outside the scope of your

12      report.

13            THE WITNESS:  I'd actually have the

14      answer that calls for me to needlessly exclude

15      entities and I don't think logically I could

16      answer that.  It's a fallacy.

17 BY MR. KEENER:

18      Q.    Are you going to be offering any

19 opinion at trial, regardless of the prior works,

20 whether or not there's any substantial similarity

21 between Games Workshop product and the

22 Chapterhouse product?

23      A.    I cannot divorce the prior works.

24      Q.    So you will not be offering any opinion
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 1 whether or not the Games Workshop products and the

 2 Chapterhouse products were substantially similar?

 3            MR. COOPER:  Objection, that misstates

 4      his testimony.

 5            THE WITNESS:  I have already said that

 6      they are not substantially similar.

 7 BY MR. KEENER:

 8      Q.    It's my understanding you're meaning

 9 that to mean except for similarities with the

10 prior works, they are not substantially similar.

11      A.    Not except.

12      Q.    What am I missing?

13      A.    Two men are wearing suits.  Both suits

14 originate in previous suits.  The similarities

15 that they therefore share would be those

16 attributes of the suit that is not encompassed by

17 previous works.  So therefore, even though the two

18 suits the two men may be wearing appear virtually

19 identical, they are indeed not and do not share

20 any substantial similarities to one another.

21      Q.    Okay.  Couldn't someone looking at

22 those two suits say those two suits are virtually

23 identical, they share many similarities, and

24 compare the pockets and the sleeves and the color
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 1 and everything else, and then further go and the

 2 reason they are similar is because they are both

 3 off of this prior suit?

 4            MR. COOPER:  Could someone do that, is

 5      that the question?

 6            THE WITNESS:  I suppose someone could

 7      do that.

 8            MR. COOPER:  Objection to the

 9      hypothetical, calls for speculation.

10 BY MR. KEENER:

11      Q.    In the same instance, couldn't you look

12 at the Games Workshop products and the

13 Chapterhouse products and say they are very

14 similar and have all these similarities, yet those

15 similarities are based on a prior work?

16            MR. COOPER:  Objection, calls for

17      speculation into the hypothetical.

18            THE WITNESS:  I think that someone

19      probably could say that but it wouldn't be a

20      person well-versed in scholarship.

21 BY MR. KEENER:

22      Q.    Okay.  In your expert opinion, do the

23 Chapterhouse products and the Games Workshop

24 products share substantial similarities regardless
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 1 of where these similarities come from?

 2            MR. COOPER:  Objection, asked and

 3      answered --

 4            THE WITNESS:  I'm sorry --

 5            MR. COOPER:  Give me a second.  Asked

 6      and answered, calls for speculation, calls for

 7      a legal conclusion, outside the scope of his

 8      report.

 9            THE WITNESS:  I'm sorry, I cannot

10      divorce the prior works from this equation.

11 BY MR. KEENER:

12      Q.    So you're unable to answer that

13 question whether or not there are similarities

14 between the Games Workshop product and the

15 Chapterhouse product regardless of where these

16 similarities arise from?

17            MR. COOPER:  Same objection, and to

18      form.

19            THE WITNESS:  I'm not unable to answer

20      the question.  The question cannot be

21      answered.

22 BY MR. KEENER:

23      Q.    So for example, a Chapterhouse product

24 is in a space marine type armor and the Games
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 1 Workshop is in a space marine type armor.  Do you

 2 understand that?

 3      A.    No, I do not.

 4      Q.    Let's turn in Exhibit B to page 11.

 5            Do you see on the left-hand side a

 6 Chapterhouse product called a TRU-Scale Knight

 7 Praetorius?

 8      A.    On page 11?

 9      Q.    On the bottom of page 10 is the title

10 of that project, but the pictures start on page 11

11 and the Chapterhouse product is called a TRU-Scale

12 Knight Praetorius.

13 do you see that?

14      A.    No, I don't.

15      Q.    You don't understand those to be

16 Chapterhouse's TRU-Scale Knight Praetorius?

17      A.    They are not.

18      Q.    It's their conversion kit?

19      A.    Conversion kit is not depicted.

20      Q.    Do you understand them to be selling

21 various pieces, including legs, torso, head and

22 shoulder pads among others?

23      A.    No, I do not.

24      Q.    What was wrong with that question?
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 1      A.    It's shoulder pads, torsos, legs and

 2 backpacks.

 3      Q.    Okay.

 4            So Chapterhouse's shoulder pads, legs,

 5 torsos and backpacks you understand to be

 6 Chapterhouse products in the left-hand column?

 7      A.    Yes.

 8      Q.    And you understand the middle column to

 9 have Games Workshop products that also contain

10 legs, torsos, shoulder pads and backpacks?

11      A.    Yes.

12      Q.    Are you able to have any -- do you have

13 any expert opinion on whether or not the shoulder

14 pads between the Chapterhouse product and the

15 Games Workshop product are similar?

16      A.    No, I don't believe they are.

17      Q.    Are you forming any opinion whether the

18 legs are similar?

19      A.    No, I do not believe they are.

20      Q.    Whether the torsos are similar?

21      A.    No, I do not believe they are.

22      Q.    And whether the backpacks are similar?

23      A.    I don't believe they are.

24      Q.    You don't believe they are similar in
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 1 any way?

 2      A.    I believe they are insignificantly

 3 similar but ultimately derived from the same base

 4 set of sources.

 5      Q.    Now, you're adding where they are

 6 derived from.  My question is not where they are

 7 derived from, my question is whether these two

 8 pictures are similar to each other.

 9      A.    We're getting bogged down again into

10 this notion of similarity.

11      Q.    Are you able to answer yes or no

12 whether two pictures are similar to each other

13 without knowing the originating source?

14      A.    I would never answer a question without

15 knowing the originating source in that sort of

16 matter.

17      Q.    You are unable to look at two pictures

18 to say whether or not they are similar without

19 understanding the originating source?

20      A.    As a lay person or as a scholar?

21      Q.    I'm asking your expert opinion.

22      A.    Then I would say no, I would not make

23 such a determination unless I had done the

24 research.
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 1      Q.    Right, and you're saying the research

 2 needed to say whether two pictures are similar to

 3 each other depends on what source material they

 4 may have come from?

 5      A.    Correct.

 6      Q.    Do you have an expert opinion on what

 7 design elements are essential or unavoidable in

 8 creating a future infantry soldier?

 9            MR. COOPER:  Object to form.

10            THE WITNESS:  Could you rephrase that?

11 BY MR. KEENER:

12      Q.    Sure.  You've classified -- let me

13 restart.

14            You've stated that all the various

15 types of expressions of a future warrior have been

16 exhausted, as of 1990 at least.

17      A.    Yes.

18      Q.    Do you have in your expert opinion any

19 design elements of such a soldier that are

20 essential to a future space warrior?

21            MR. COOPER:  Same objection.

22            THE WITNESS:  It's difficult to answer

23      this question without providing you with a

24      brief analogy.
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 1 BY MR. KEENER:

 2      Q.    Okay.

 3      A.    Sometimes when people go to, say, a

 4 hair salon, they can look at different

 5 possibilities for haircuts.  In the same salon,

 6 there might be different possibilities for your

 7 sideburns or for your mustache or beard or what

 8 have you.  And what happens with that process of

 9 selection is that you have to choose one way to

10 have your hair cut.  There are many ways to have

11 it cut but you must choose one of them.  There are

12 many ways that you could have your sideburns or

13 your eyebrows sculpted but you must choose one of

14 them.

15            So there is not a singular set of

16 component elements of graphic depiction of, say, a

17 future soldier.  There are, however, ranges of

18 possibility for individual items for which you may

19 make a selection, and that selection in no way

20 guarantees any sort of sense of originality.

21 You're merely choosing from a variety of stock

22 possibilities and ending up with a variant.  But

23 that variant, indeed I think all the possibilities

24 were to be exhausted.
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 1            Was that helpful?

 2      Q.    I think so.  Let's take an example.

 3            So creating a future infantry soldier,

 4 how many possibilities are there for a helmet?

 5            MR. COOPER:  Objection, calls for

 6      speculation.

 7            THE WITNESS:  I imagine that there are

 8      a fairly large number of possibilities but a

 9      very small number of actual executed

10      possibilities, so just in a quick kind of run

11      through while we're sitting here, I'm trying

12      to recall every -- and this is just from film.

13      Just from film, trying to recall how many

14      different types of helmets I've seen in future

15      soldier type characters, and I don't think it

16      numbers more than three or four if you're

17      looking at basic shapes but I would have to do

18      -- and I'm uncomfortable with this sort of

19      speculation because I would really have to sit

20      down and go through films or still images.  I

21      would have to do probably a significant amount

22      of research to give you a really hard number

23      just on helmet shapes, but I would be

24      surprised if it was more than half a dozen.  I
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 1      would be very surprised.

 2 BY MR. KEENER:

 3      Q.    Okay, so there are only around, give or

 4 take, half a dozen different types of helmets all

 5 future soldiers can wear?

 6      A.    Not can wear, does wear.

 7      Q.    And how about torsos, how many

 8 different types of torsos are there?

 9      A.    Well, if you include power armor, only

10 a couple really.

11      Q.    Not including just the type of power

12 armor but every expression of that type?

13      A.    Well, the expressions may be

14 insignificantly different from one another.

15 Putting an extra bauble here or there or changing

16 the paint of something isn't really significant,

17 at least from, you know, either an art or a cinema

18 or a literary point of view.  I'm sure it's

19 probably different from a legalistic point of

20 view.  But a smirch of paint here and a smirch of

21 paint there doesn't make any difference.

22      Q.    So for example, the power armor a

23 Starship Trooper might wear you're saying is the

24 same power armor that a spaceman might wear or the
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 1 same as the power armor that Iron Man might wear?

 2            MR. COOPER:  Objection, misstates

 3      testimony.

 4            THE WITNESS:  That's a very difficult

 5      question to answer because in that mix has

 6      actually been the originating image.

 7 BY MR. KEENER:

 8      Q.    I'm trying to understand in your count

 9 of how many types of armor there are, are you

10 treating all of those as one type of armor, one

11 expression?

12      A.    It's a difficult example.  There is --

13 in that example you provided, there is one

14 expression, several incarnations, and those

15 incarnations are substantially similar to the

16 original expression.

17      Q.    Okay.  So if I understand for those

18 examples, a Starship Trooper mobile infantry and a

19 Games Workshop space marine and an Iron Man, you

20 believe they all have the same expression of a

21 power suit, just different incarnations?

22      A.    I believe that they all have -- or

23 rather if we use that example, we have Iron Man

24 and we have the space marines.  They originate in
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 1 the Starship Trooper power armor.  The power armor

 2 from Starship Trooper is the expression.  The

 3 other two are merely incarnations.  The other two,

 4 Iron Man's various suits will have an

 5 insignificant level of similarities between

 6 themselves and say, for example, space marine's

 7 power armor, but both of them will have

 8 significant similarity to the Starship Troopers

 9 originating power armor.

10      Q.    So there's nothing original in the Iron

11 Man suit that's not already due to the Starship

12 Trooper influence?

13      A.    Correct.

14      Q.    And in the various different Iron Man

15 suits, there's nothing original in the later

16 incarnation versus the first Iron Man suit?

17      A.    They are basically trivially different.

18      Q.    In your mind, there's nothing original

19 about the later ones?

20      A.    No.

21      Q.    So going back to the example of

22 creating an infantry future space warrior, let's

23 assume there's five or six helmet choices and only

24 five or six torso choices and only five or six leg
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 1 choices and only five or six boot choices, only

 2 five or six gauntlet choices, only five or six

 3 backpack choices, et cetera.  We quickly get to,

 4 once you find the permutation, a very, very large

 5 number of possibilities; do you agree?

 6      A.    Uh-huh.

 7      Q.    Yes?

 8      A.    Yes, I do agree that would it be five

 9 factorial, which would be -- I don't know what

10 number that would be, a very large number.

11      Q.    And so which combination of those,

12 would that be an original choice?

13      A.    It would be but it never occurs.  This

14 is the crazy thing about this particular character

15 type is that you do have a vast number of

16 permeations but you never see them.  You have

17 these possibilities and yet you end up with

18 virtually identical characters all the time.

19      Q.    Have you identified in your report or

20 your exhibit any prior work that made all the same

21 design choices as the Games Workshop space marine

22 from the helmet to the backpack to the shoulder

23 pad to the torso to the legs to the boots to every

24 other design choice?

Chapterhouse / Games Workshop Unsigned Page  165 - 168

 168 

Case: 1:10-cv-08103 Document #: 289-10 Filed: 03/04/13 Page 43 of 150 PageID #:16324



 Grindley, Carl  2/21/2013  9:09:00 AM

 1      A.    I believe I already addressed that

 2 saying that, A, I was never asked to do that, and

 3 that that needlessly opens up a number of entities

 4 that are not required, because then, of course,

 5 where would I go from there?  Do I have to worry

 6 about whether it is imitation polyester, imitation

 7 cotton?  Do I have to worry about whether boots

 8 have nine holes for shoelaces or 12?  It

 9 unnecessarily adds these permeations.

10      Q.    Leaving out the level of item, which is

11 only maybe seven or eight different elements, did

12 you identify anything in the prior art that made

13 those same seven or eight choices that Games

14 Workshop did?

15            MR. COOPER:  Objection to the

16      hypothetical.

17            THE WITNESS:  That was never my point

18      so no, I didn't do it.  That was your point.

19 BY MR. KEENER:

20      Q.    So you are not forming any expert

21 opinion that the combination of design elements

22 chosen by Games Workshop is the same combination

23 as any of the prior works because you didn't do

24 that an analysis?
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 1      A.    I did not do that analysis.

 2      Q.    You are not expressing any expert

 3 opinion in your report or chart that the design

 4 choices of which elements to include in the Games

 5 Workshop space marine are the same combination of

 6 design elements in any prior work?

 7      A.    No, but I could do that if you wanted

 8 me to.

 9      Q.    I'm only interested in the opinions you

10 expressed in your expert report and your chart.

11 You did not form that opinion in either of those,

12 correct?

13      A.    No, I did not.

14      Q.    So you're not going to come to trial

15 and express that opinion, correct?

16      A.    Am I allowed to?  Because I think I

17 could.

18      Q.    All the opinions you're going to

19 express are supposed to be contained in your

20 report.

21      A.    Oh, then I guess I would not.

22      Q.    And can we say that's the same about

23 the other Games Workshop products in the chart,

24 that you have not expressed any opinion on whether
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 1 the combination of design elements chosen by Games

 2 Workshop are the same combination of any prior

 3 works you found?

 4      A.    I'd have to look at the report.  I

 5 don't believe I explicitly said that.

 6      Q.    Implicitly or explicitly, have you

 7 pointed to any prior works where you believe all

 8 the same design choices which elements to include

 9 is the same combination that Games Workshop chose?

10      A.    No, I have not.

11      Q.    You stated that there's only so many

12 ways a future infantry helmet is depicted and

13 various other features, correct?

14      A.    Yes.

15      Q.    Do you attempt to identify in your

16 report what those various ways are for design

17 elements?

18      A.    No, I do not.

19      Q.    Do you understand trademarks to be at

20 issue in this case?

21      A.    No, I do not.

22      Q.    So you're not making any opinion

23 anywhere about the use of various terms or

24 terminology, correct?
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 1      A.    No, I'm not, nor do I know anything

 2 about trademark law.

 3      Q.    I think we've covered that.

 4      A.    Okay.

 5      Q.    Does your report contain a complete

 6 statement of each of the opinions you're going to

 7 express in this case?

 8      A.    That's actually difficult to answer.

 9      Q.    Were you told that your report must

10 contain a complete statement of each of the

11 opinions you will express in this case?

12      A.    Yes, I was.

13      Q.    And did you attempt to do so?

14      A.    I believe that I did insomuch as the

15 complaint did.  And by this, I refer to two

16 different matters.  Matter one, when we're looking

17 at the table in its original version, there are a

18 large number of images that have been used that I

19 would imagine would be perhaps described or shown

20 to someone who was interested in this matter or

21 other ways walked through like you just did with

22 me when you said look at this torso or look at

23 these legs.

24            I am operating under the assumption
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 1 that how you just deposed me with that level of

 2 information, I likewise would be able to walk

 3 people through these images.

 4      Q.    Anything else?

 5      A.    I believe that would be all that would

 6 be necessary.

 7      Q.    Okay.  So you did not walk through the

 8 various design elements in your report?

 9      A.    No, neither did Games Workshop.

10      Q.    Okay.

11      A.    I assume that what they were doing

12 would be what I would be doing, which is what you

13 just did.

14      Q.    So your report did not contain a

15 complete statement of each of your opinions with

16 regards to any of the elements?

17            MR. COOPER:  Objection, misstates the

18      testimony.

19            THE WITNESS:  Yes, it does.

20 BY MR. KEENER:

21      Q.    Where does it contain a complete

22 statement of your opinions regarding the elements?

23      A.    In the images.

24      Q.    Beyond the images?
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 1      A.    The images are inclusive of the

 2 opinion.

 3      Q.    So in your opinion your report contains

 4 a complete statement of the opinions you're going

 5 to express?

 6      A.    Yes.

 7      Q.    Does your report contain a complete

 8 disclosure of the basis and reason you will use to

 9 support your opinions?

10      A.    Yes.

11      Q.    Does your report contain all facts

12 considered by you in forming your opinions?

13      A.    I believe it does, yes.

14      Q.    Does your report contain all data

15 considered by you in form your opinions?

16      A.    I believe it does, yes.

17      Q.    Now, let's take, for example --

18      A.    I could check a few dates but I'm

19 pretty sure it does.

20      Q.    Let's take, for example, product 124 on

21 page 2 of Exhibit 191.  Under Chapterhouse Accused

22 Products, do you see that picture there of

23 miniatures assembled and painted?

24      A.    Yes.
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 1      Q.    Do you have any understanding where

 2 that picture comes from?

 3      A.    None whatsoever.

 4      Q.    And is it your understanding, despite

 5 this picture, what Chapterhouse actually sells are

 6 a number of component parts?

 7      A.    Yes, because that's documented on

 8 page --

 9      Q.    Page 3?

10      A.    Is it 3?  Yes, page 3.  "This resin

11 conversion kit contains 12 torsos, 12 legs, 12

12 heads, 12 backpacks and enough bases to assemble a

13 12 woman unit."

14      Q.    Okay.  Now as you noted, there is a --

15 maybe you haven't noted.  Let me strike that.

16            Do you see there is a URL on the bottom

17 of that description, it's on the bottom of the

18 next page?

19      A.    Yes, I see the URL.

20      Q.    Did you go to that URL?

21      A.    No, I did not.

22      Q.    Do you know if there are other pictures

23 that further show the Chapterhouse product and the

24 individual pieces on that page?
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 1      A.    No, I do not.  I did not visit that

 2 page.

 3      Q.    Were you made aware by counsel whether

 4 or not there's any additional images that shows

 5 the Chapterhouse accused product?

 6      A.    Not to my recollection, no.

 7      Q.    Were you made aware there are physical

 8 copies you could have looked at of these

 9 miniatures?

10      A.    Not to my recollection, no.

11      Q.    Do you believe it would have helped in

12 any way in your analysis to see additional

13 pictures of these products and/or the actual

14 miniatures and/or the website?

15      A.    I do not believe the website would have

16 helped.

17            Actually let me rephrase that.

18            There's a number of different ways we

19 can look at the work "help."  Right now I'm going

20 to interpret the word "help" to mean assist me in

21 my report.

22      Q.    Yes.

23      A.    No, I don't believe it would have.

24      Q.    Even though that would have given you a
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 1 more detailed view of the legs or the torsos that

 2 Chapterhouse sells?

 3      A.    How dead does a horse need to be?

 4      Q.    Is that your answer?

 5      A.    Yes.  Once a horse is dead, it is

 6 needless to keep killing it.

 7      Q.    And for each of the Chapterhouse

 8 products in this chart, are your answers the same

 9 that you did not look for or ask for any

10 additional pictures or look at the website or see

11 the actual products?

12      A.    That is correct.

13      Q.    So your analysis of the Games Workshop

14 products to the Chapterhouse products, even though

15 it was actually accused or miniatures, you never

16 did anything to compare them other than what's in

17 this chart; is that correct?

18      A.    I looked at the chart that was provided

19 I guess to Chapterhouse by Games Workshop.

20      Q.    Do you have any understanding on

21 whether Games Workshop provided thousands of

22 additional pictures and images?

23      A.    I have no knowledge of that.

24      Q.    So you focused your report solely on
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 1 the pictures in this chart?

 2      A.    Yes, I believe that's what I was

 3 supposed to do.  It would have been much worse for

 4 Games Workshop had I been provided with the actual

 5 framed component parts like the one image that

 6 actually does exist of that.

 7      Q.    So it would have assisted you if you

 8 had seen all the framed component parts from Games

 9 Workshop?

10      A.    No, it just would have made for a

11 deader horse.

12      Q.    Do you know if Games Workshop produced

13 all those to Chapterhouse?

14      A.    No, I do not.

15      Q.    Did you ask?

16      A.    I don't believe I did.  The only thing

17 I recall asking about was the access to the titles

18 in the reference library.

19      Q.    If someone were to draw a picture of a

20 future infantry warrior today, do you believe they

21 ought to be able to protect people from copying

22 that picture?

23            MR. COOPER:  Objection, calls for

24      speculation, outside the scope.
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 1            THE WITNESS:  What do you mean by --

 2      sorry, I can't ask you questions.

 3            MR. COOPER:  You can ask him to

 4      clarify.

 5            THE WITNESS:  Could you please clarify

 6      what you mean by protect?

 7 BY MR. KEENER:

 8      Q.    Do you think they ought to be able to

 9 stop other people from copying that picture?

10            MR. COOPER:  Objection.  Same

11      objection.

12            THE WITNESS:  Could you also explain

13      what you mean by copying?

14 BY MR. KEENER:

15      Q.    Start with a Xerox.

16      A.    Start with a Xerox?  I don't know

17 because I think that's a legal matter.  I know

18 that in academia, making a Xerox of an

19 illustration is completely fair use.

20      Q.    What about making Xeroxes and selling

21 them for commercial profits?

22            MR. COOPER:  Same objections.

23            THE WITNESS:  I'm not trained in

24      copyright law.  I have no idea.
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 1 BY MR. KEENER:

 2      Q.    My question is:  Do you believe they

 3 ought to be able to stop someone from doing that?

 4            MR. COOPER:  Same objections.

 5            THE WITNESS:  I don't suppose I've ever

 6      really thought about it.

 7 BY MR. KEENER:

 8      Q.    You have no opinion one way or another?

 9      A.    Not really, no.

10      Q.    Same if they sculptured a model of a

11 future infantry warrior, you have no opinion one

12 way or another whether or not someone could make a

13 mold and reproduce it for profit?

14            MR. COOPER:  Same objections.

15            THE WITNESS:  I really don't know

16      copyright law.  I'm not a modeler.

17 BY MR. KEENER:

18      Q.    So you have no opinion either way?

19      A.    Not really, no.  It's not something I

20 really ever thought about.  Personally, when I

21 download music I pay for it, but that's the only

22 example I can think of.  I don't buy copied DVDs,

23 I buy them from the store, but I've never really

24 thought about the matter.
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 1            MR. KEENER:  Why don't we take a short

 2      break here.

 3            (Recess taken from 2:04 p.m. to

 4      2:10 p.m.)

 5 BY MR. KEENER:

 6      Q.    Let's talk about the power suit or

 7 powered armor.

 8      A.    Okay, let's talk about that.

 9      Q.    So in paragraph 27 of your report, you

10 discuss Megaman, a character from Toy Story, and

11 Games Workshop's miniatures as all wearing powered

12 armor.

13      A.    Yes.

14      Q.    Besides the fact that they all wear

15 power armor, are you saying they share any other

16 similarities?

17      A.    Yes.

18      Q.    What other similarities?

19      A.    I say the appearance of the -- even

20 across such disparate text, I say the appearance

21 of a space soldier varies very little.

22            Now, if we looked at those particular

23 ones, what we would see would be a very similar

24 approach to the lower body where you have how the
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 1 waist joins the torso, how the legs join the hips,

 2 the shape of the thighs, the bulbous nature of the

 3 knee pads or whatever they are, the shape and

 4 size, sort of like the flared calf section, and

 5 then the rounded nature of the boots, and you can

 6 see that really clearly on Buzz Lightyear's

 7 design, on Megaman's design and the Games

 8 Workshop's space marine's design for the lower

 9 torso, and similarly for the upper torso you have

10 the same sort of thing but really there's very

11 little other ways to do it.

12      Q.    Are the start from the top.  Are the

13 helmets the same?

14            MR. COOPER:  Object to form.

15            THE WITNESS:  I believe there's a large

16      number of helmets that -- is there?  Aren't

17      there a number of different types of helmets

18      for the space marines?  Maybe we can find --

19 BY MR. KEENER:

20      Q.    You can find a variety of them on page

21 11.  Does Megaman's or Buzz Lightyear have a

22 helmet that looks like Games Workshop's helmet?

23      A.    No.

24      Q.    Do either of them have shoulder pads
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 1 that are the same as Games Workshop shoulder pads?

 2      A.    I'm trying to picture Buzz in my head

 3 right now and I can't remember what the shape of

 4 his are like.  I more clearly remember his lower

 5 body which is virtually identical.

 6      Q.    Do they have similar backpacks?

 7      A.    No, Buzz's has wings.

 8      Q.    What about Metroid or Megaman?

 9      A.    Megaman, I can't recall.

10      Q.    Does he even have a backpack?

11      A.    I don't think he does.

12      Q.    Do you know if they have a similar belt

13 style?

14      A.    I know Buzz does.

15      Q.    Do you know if they have a similar

16 torso style where you see that sort of half moon

17 shape on the bottom of the torso?

18      A.    Oh, the stylized stomach section?

19      Q.    Yes.

20      A.    Yes, I believe at least Buzz does.  The

21 problem with the Megaman ones is they have gone

22 through a variety of iterations based on the

23 quality of the graphics from system to system so

24 it's harder to say.  With Buzz you could say
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 1 that's what he looks like.

 2      Q.    You don't include any pictures of Buzz

 3 Lightyear in your report --

 4      A.    No, I don't.  I mention him.

 5      Q.    -- or in your exhibit?

 6      A.    What?

 7      Q.    Or in your exhibit, your chart, you

 8 don't include any picture of him?

 9      A.    No, I don't.

10      Q.    Let's look at the pictures you did

11 provide because those are the only pictures you're

12 going to be opining on at trial, right?

13      A.    Yes.

14      Q.    So the first picture we have is from

15 the Analog magazine; is that right?

16      A.    That's correct.

17      Q.    And the helmet is very different; would

18 you agree?

19      A.    Yes.

20      Q.    And the shoulder pads are different?

21      A.    You can't really tell from that view.

22      Q.    So you're not commenting on the

23 similarity of shoulder pads in that picture?

24      A.    No.
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 1      Q.    The torso is different?

 2      A.    Again, it's difficult to tell from that

 3 image.

 4      Q.    And there's no backpack?

 5      A.    Again, it's difficult to tell from that

 6 image.

 7      Q.    And it's difficult to tell anything

 8 from the lower body; is that correct?

 9      A.    Yes.

10      Q.    You're not pointing to that image as

11 having any similarity to the Games Workshop

12 product?

13      A.    Yes.

14      Q.    What similarity?

15      A.    The similarity is in this is an image

16 from 1976 of a suit of power armor so the overall

17 base concept of power armor is clearly derivative.

18      Q.    Other than the concept of power armor,

19 there's no other similarity you're seeing between

20 that picture and Games Workshop's space marine?

21            MR. COOPER:  Objection, misstates

22      testimony.

23            THE WITNESS:  I am seeing a number of

24      similarities.  I'm seeing a base similarity
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 1      that they are both power armor, similar that a

 2      soldier occupies the space inside the power

 3      armor, the similarities of which we haven't

 4      mentioned such as weaponry.

 5 BY MR. KEENER:

 6      Q.    You think that is something you see on

 7 the other page?

 8      A.    No, I'm saying the concept of this

 9 suited power armor holding what would be an

10 oversized weapon for the person who is inside of

11 it.

12      Q.    So we've got a person inside of a suit

13 of power armor holding a large weapon?

14      A.    Yes.

15      Q.    Any other similarities?

16      A.    Not with that one, no.

17      Q.    So you agree that there are different

18 expressions of that same concept?

19      A.    No, they are different incarnations of

20 the same expression.  The original expression

21 being the text of Starship Troopers.

22      Q.    So based on the concept or expression

23 of a man inside of a power suit with a large

24 weapon, Games Workshop's incarnation or model of
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 1 that idea is different than the one depicted on

 2 the magazine cover of the same idea?

 3      A.    It's different in that it's not the

 4 same.

 5      Q.    It's different in that the only

 6 similarities you've identified is a person inside

 7 of a power armor holding a large gun?

 8      A.    I don't think I would characterize that

 9 as saying only.

10      Q.    Those are the only ones you've

11 identified based on the picture?

12      A.    Yes, but that's not to minimize the

13 importance.

14      Q.    Okay.  How about the next picture, can

15 we agree that the helmet is different than the

16 Games Workshop helmet?

17            I'm focusing on the second page, on

18 page 11.  That's a picture from Starship Troopers'

19 cover, correct?

20      A.    Yes.

21      Q.    Can you agree that helmet is different

22 than the helmet on Games Workshop space marine?

23      A.    Does this drawing exist as a figure?

24      Q.    Which drawing?
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 1      A.    The one on page 11.

 2      Q.    Which drawing on page 11?

 3      A.    There is only one drawing on page 11.

 4      Q.    Were you comparing your picture to the

 5 models on the top of the page or the drawing on

 6 the bottom or both?

 7      A.    Both.

 8      Q.    So either of them, does the Starship

 9 Troopers' helmet appear to be the same one used by

10 Games Workshop?

11      A.    No.

12      Q.    Do the shoulder pads look to be the

13 same as the Games Workshop shoulder pads?

14      A.    It's difficult to tell in that.

15      Q.    Are you making any expert opinion based

16 on the Starship Troopers' shoulder pads?

17      A.    No.

18      Q.    What about the gun?  Are you making any

19 expert opinion that that is similar?

20      A.    Not to this particular product, no.

21      Q.    What about the torso, is it your expert

22 opinion that is similar?

23      A.    It's difficult to tell from that image.

24      Q.    So you're not opining on that?
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 1      A.    No.

 2      Q.    What about boots?

 3      A.    Yes.

 4      Q.    You think the boots are the same?

 5      A.    I don't think they are the same.  I

 6 think they are substantially similar.

 7      Q.    But are they the same boots?

 8      A.    No, they are not the same.

 9      Q.    Let's turn to the next picture you

10 include on top of page 12.  That's just a repeat

11 of the picture we just went through, correct?

12      A.    Yeah, the way it differs is they

13 changed the beam from the gun in a movement away

14 from the original text idea of a flamer to more of

15 a laser energy weapon.

16      Q.    Other than that change, there's no new

17 opinions or similarities you're finding in that

18 picture?

19      A.    The image also seems to have been

20 darkened to make it more ominous.

21      Q.    But that's not a similarity you're

22 identifying between that picture and the Games

23 Workshop product, is it?

24      A.    I don't believe so.
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 1      Q.    So again, this cover of Starship

 2 Troopers, while being a person inside of a power

 3 armor suit with an overlarge weapon, other than

 4 those similarities, you haven't identify any

 5 between that cover and the Games Workshop

 6 incarnation of the same kind of idea?

 7      A.    Well, just its mere existence implies

 8 that the Games Workshop's material is derivative.

 9      Q.    That wasn't my question.

10            Other than what we've discussed, you're

11 not identifying any other similarities between the

12 Starship Troopers cover and the Games Workshop

13 model other than they are both different

14 incarnations of the same idea, a person inside a

15 power suit of armor holding a weapon?

16      A.    Well, you see that's the problem

17 because this is the originator of the image.

18      Q.    That's not my question again.

19      A.    I know that's not your question.

20      Q.    Please answer my question.

21      A.    If I can, I will.

22      Q.    Do you need to hear it again?

23      A.    Yes.

24      Q.    Other than the Starship Troopers cover
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 1 showing a person inside of a powered suit of armor

 2 holding a large weapon, are you identifying any

 3 other similarities between that picture and the

 4 Games Workshop space marine?

 5      A.    No.

 6      Q.    They are different incarnations of a

 7 similar idea?

 8      A.    No.

 9      Q.    They are different incarnations?

10      A.    No.

11      Q.    Okay.

12      A.    One item is derived from the other.

13      Q.    And it's your testimony that whoever

14 created this Games Workshop space marine must have

15 seen this cover?

16      A.    No.

17      Q.    How can you conclude it's derived from

18 it?

19      A.    It's derived from the text within the

20 book.

21      Q.    So they are different expressions of

22 that text?

23      A.    Yes.

24      Q.    So the Starship Troopers cover is a
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 1 different expression of the same text as the Games

 2 Workshop space marine is?

 3      A.    Yes.

 4      Q.    The second picture you include on page

 5 12 is again a cover of Starship Trooper.

 6      A.    Yes.

 7      Q.    And from that picture it's hard to see

 8 too much detail, would you agree?

 9      A.    Yes, I believe there's a better image

10 of it somewhere in here.

11      Q.    If you look on maybe page 15 of your

12 report, there's another picture.  That's a

13 different exhibit, the text.

14      A.    Oh, right.  Sorry.  It looks much

15 better on screen.

16      Q.    Are you opining, similar to the other

17 Starship Troopers, that this is yet another

18 incarnation of the text of the book Starship

19 Troopers?

20      A.    Yes.

21      Q.    And it's again a different incarnation

22 than the one Games Workshop has depicted?

23      A.    Yes.

24      Q.    And beyond both being a human inside a
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 1 power suit of armor with a large weapon, there are

 2 no other similarities between that and the Games

 3 Workshop product?

 4      A.    In this particular one, there's

 5 definitely the larger shoulder pads, from what I

 6 remember of this image sort of in its --

 7      Q.    Do you believe the shoulder pads are

 8 the same as the Games Workshop shoulder pads?

 9      A.    Not the same.

10      Q.    Do you see how they are kind of ribbed?

11      A.    Yes.

12      Q.    Do you believe they are the same shape

13 as the Games Workshop shoulder pad?

14      A.    No.

15      Q.    So a different design and a different

16 shape?

17      A.    Yeah.

18      Q.    So other than the existence of a

19 shoulder pad --

20      A.    Of an oversized shoulder pad.

21      Q.    You believe that's an oversized

22 shoulder pad?

23      A.    Yes.

24      Q.    Is it preposterously larger than the
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 1 Games Workshop one?

 2            MR. COOPER:  Objection, assumes facts

 3      not in evidence, and form.

 4            THE WITNESS:  I believe it is probably

 5      nonfunctional.

 6 BY MR. KEENER:

 7      Q.    Let's look at the Games Workshop one on

 8 page 11 of your chart.

 9            Do you see how it extends all the way

10 from above the shoulder to the elbow and is quite

11 preposterously large?

12      A.    Yes, I see that.

13      Q.    Do you believe the one depicted in the

14 Sergeant Cooper cover is nowhere near as large?

15      A.    Yes, I do.

16      Q.    And does not go up to the elbow?

17      A.    Yes.

18      Q.    So other than being a big shoulder pad,

19 that's where the similarities end with the Games

20 Workshop shoulder pad?

21      A.    Yes.

22      Q.    Let's turn to page 13 of your chart.

23 Here's another picture you include, this one from

24 Science Fiction Analog.  Do you see that?
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 1      A.    Yes.

 2      Q.    Is this another depiction of a human

 3 inside of a powered suit of armor?

 4      A.    Yes.

 5      Q.    Beyond that similarity, do you see any

 6 other similarities between that picture and Games

 7 Workshop's space marine?

 8      A.    Yes, the matter of scale.

 9      Q.    What scale?

10      A.    An oversized scale for all pieces of

11 this powered armor.

12      Q.    Do you believe that the helmet is

13 different?

14      A.    The helmet is indeed different.

15      Q.    Do you believe the shoulder pads are

16 different?

17      A.    It's difficult to tell from this

18 perspective of the image.

19      Q.    So you're not opining at all about the

20 similarities in the shoulder pad for this picture?

21      A.    Not in that picture, no.

22      Q.    Okay.  And similarly, you're making no

23 opinion about a similarity in the torso?

24      A.    Not in that image, no.
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 1      Q.    Or in the lower body?

 2      A.    Well, there is one, yes.

 3      Q.    What similarity in the lower body do

 4 you see in that picture?

 5      A.    Well, you see a flared sort of calf

 6 armor that's similar to the pictures of the space

 7 marine legs I guess from the space marine

 8 technical squad which is on page 12.

 9      Q.    Any other similarities?

10      A.    That would appear to be it.

11      Q.    And again, this picture has no

12 backpack?

13      A.    Not that I can see, no.

14      Q.    So again, this is yet another

15 incarnation of someone's depiction of a person

16 inside of a powered suit of armor?

17      A.    Yes.

18      Q.    And it's a different depiction than

19 Games Workshop's?

20      A.    Yes.

21      Q.    Turn to the next picture you include on

22 page 14, again from Science Fiction Analog.

23      A.    Indeed from the same artist.

24      Q.    Similarly, would your answers be the
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 1 same?

 2      A.    Yes.

 3      Q.    This is another depiction of a person

 4 inside a powered suit of armor?

 5      A.    Yes.

 6      Q.    That's different than Games Workshop's?

 7      A.    Except for this one, also you get a

 8 more massive scale for the shoulder armor.

 9      Q.    A different design than Games

10 Workshop's shoulder pad, correct?

11      A.    They are different in design but not in

12 degree.

13      Q.    Are they different shapes?

14      A.    They are different in design but not

15 degree.

16      Q.    Are they different shapes?

17      A.    They are indeed different shapes.

18      Q.    This one does not extend to the elbow?

19      A.    No, it does not.

20      Q.    This one has an arch where the arm

21 goes?

22      A.    Yes.

23      Q.    This one kind of goes up towards and

24 includes part of the neck?
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 1      A.    It appears to.

 2      Q.    This one goes -- the picture you

 3 include goes towards the center of the chest?

 4      A.    It's actually difficult to tell whether

 5 those two shoulder plates are articulated with the

 6 helmet or not.

 7      Q.    So you are unable to say whether or not

 8 it's similar?

 9      A.    I'm unable to say whether or not the

10 shoulder plates articulate with the head.

11      Q.    So this --

12      A.    I can tell you the scale of the

13 shoulder plates is on a massive scale.

14      Q.    Other than being a large shoulder pad,

15 this is a different depiction of large shoulder

16 pad than the one Games Workshop has designed?

17      A.    Yes.

18      Q.    Let's go to your next picture on page

19 15 from Iron Monger comic book.

20      A.    No, the character is Iron Monger, the

21 comic book -- sorry, the character is Iron Monger,

22 the comic book is Iron Man.

23      Q.    And this is yet another depiction of a

24 person inside of a powered suit of armor?
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 1      A.    Yes.

 2      Q.    And the helmet is different than Games

 3 Workshop's?

 4      A.    I would say they are very similar.

 5      Q.    And the shoulder pads, while both

 6 large, are different in shape?

 7      A.    I would say yes.

 8      Q.    And the torsos are different?

 9      A.    Not particularly.

10      Q.    They are different design of torso,

11 right, other than being armored?

12      A.    They are more similar than they are

13 dissimilar.  The problem with this image is this

14 image is more similar than dissimilar.  It is

15 still dissimilar but it is more similar.

16      Q.    He's not wearing a belt?

17      A.    No, he is not wearing a belt.

18      Q.    He doesn't have the stomach ridging

19 that the space marine has?

20      A.    No.

21      Q.    He doesn't have the arch in the stomach

22 that the space marine has?

23      A.    No.  We could likewise go through all

24 the same things he does.
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 1      Q.    He doesn't have oversized knee pads

 2 that the spaceman does?

 3      A.    But they are separately articulated

 4 knee pads.

 5      Q.    Right, but they are different designs

 6 of articulated knee pads, correct?

 7      A.    These two are different designs but

 8 they are more similar than dissimilar.

 9      Q.    He doesn't have a backpack, does he?

10      A.    No, I don't believe he does.

11      Q.    The calf portions are different,

12 correct?

13      A.    They do not appear to be, no.

14      Q.    You think the calf portions are the

15 same?

16      A.    I think the calf proportions are

17 extremely close.

18      Q.    Are the designs different?

19      A.    The design is only different in the

20 bottom quarter of the element.

21      Q.    Let's talk about the top half of the

22 calf.

23      A.    Top half of the calf appears to be

24 identical.
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 1      Q.    Do you see how the space marine calf is

 2 kind of a half moon hemisphere shape?

 3      A.    Yes.

 4      Q.    Do you agree that the Iron Monger has a

 5 different shape, kind of a three-sided design?

 6      A.    No, it appears to be the same.

 7      Q.    Do you believe that to be a half

 8 circle?

 9      A.    I do.

10      Q.    Okay.  And you believe the bottom part

11 of the calves are different?

12      A.    The ankle portion, yeah.  Yes, sorry.

13      Q.    So this is yet another artist's

14 depiction of a human inside of a powered suit of

15 armor?

16      A.    Yes.

17      Q.    Different than the depiction Games

18 Workshop designed?

19      A.    Yes.

20      Q.    The next picture on the bottom of page

21 15 is depicting a Space Knight Squadron from the

22 Rom Annual comic book?

23      A.    Yes.

24      Q.    Which picture are we supposed to be
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 1 looking at for similarities here?

 2      A.    We could be looking at all of them, the

 3 concept of the powered suit of armor.

 4      Q.    Other than the concept of a powered

 5 suit of armor, are you opining there are other

 6 similarities?

 7      A.    No, I'm not.

 8      Q.    Going to the next picture on page 16 of

 9 a Terminator from Rom comic book number 14, is

10 this again a different type of depiction of a

11 human in a powered suit of armor?

12      A.    Yes.

13      Q.    And again, is that the only similarity

14 you're relying on between that picture and Games

15 Workshop's design of a space marine?

16      A.    Yes.

17      Q.    Going to the next picture on the top of

18 page 17, it's entitled Airstrike.

19            Is this again a picture of a human in a

20 powered suit of armor?

21      A.    Yes.

22      Q.    And are you relying on any other

23 similarities between that picture and Games

24 Workshop's space marine?
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 1      A.    The presence of the shoulder pad.

 2      Q.    A shoulder pad on one side?

 3      A.    A shoulder pad on one side but it's

 4 overscaled.

 5      Q.    Is the design of the shoulder pad, is

 6 it a different shape than the Games Workshop

 7 shoulder pad?

 8      A.    Very minorly.

 9      Q.    Is it does not extend towards the

10 elbow?

11      A.    No, it does not.

12      Q.    It does not have a ridge or ribbing

13 along the side of it?

14      A.    No.  It is, however, hemispherical,

15 oversized, and as far as I could tell would be

16 nonfunctional.

17      Q.    Any other similarities between that

18 picture and Games Workshop's picture?

19      A.    Yes, the joint between the thighs and

20 the cod piece.

21      Q.    Okay.

22      A.    And a resemblance in the shape of the

23 eye slots.

24      Q.    Okay.
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 1      A.    And overall ridge going down the top of

 2 -- like a crest, like a cranial ridge on the

 3 helmet.  And an oversized proportion for the calf

 4 pieces.

 5      Q.    Any other similarities?

 6      A.    No.

 7      Q.    So this is another example of an

 8 artistic sketch of a person's power armor?

 9      A.    Yes.

10      Q.    That's different than Games Workshop's

11 design?

12      A.    Different yet similar, significantly

13 similar.

14      Q.    And your next picture is entitled

15 Coalition States Deadboy on the bottom of page 17.

16      A.    Yes.

17      Q.    Is that another example of a human

18 inside a powered suit of armor?

19      A.    Yes, it is.

20      Q.    Is that yet again a different example

21 of a design of a human in a powered suit of armor

22 than the Games Workshop design?

23      A.    Yes, but I would draw your attention to

24 the spiked nature of the shoulder pad on the
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 1 character's left side.  I would draw your

 2 attention to the existence of the backpack.  I

 3 would draw your attention to the way the knees are

 4 sort of shaped, the way the thighs articulate with

 5 the cod piece, and with a superficial resemblance

 6 between at least the top half of the helmet and

 7 where the eyes are.

 8      Q.    The spiked shoulder pad is only on one

 9 side; is that correct?

10      A.    Yes, that is correct.

11      Q.    And is not oversized and extending

12 towards the elbow?

13      A.    It's difficult to tell whether it's

14 oversized or not.

15      Q.    And does not have a ridge extending

16 along the border of it?

17      A.    It does appear to have that, yes.

18      Q.    Would you agree that the torso is

19 different than in Games Workshop's torso?

20      A.    No, I actually would not.  This one

21 does appear to have a sort of stomach section that

22 mimics human anatomy in sort of an exaggerated

23 manner.

24      Q.    Can you actually see any portion of
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 1 the stomach or the --

 2      A.    Yes, I can.  I can see that there is an

 3 arch that goes along approximately where our rib

 4 cage goes in a sort of semicircular manner.

 5      Q.    Can you tell if he has a belt in a

 6 similar design to the space marine belt?

 7      A.    He has a belt but it is not similar to

 8 the design of the space marine belt.

 9      Q.    Can you tell anything about his

10 backpack from this picture?

11      A.    Nothing beyond that he has one.

12      Q.    So again, would you agree that the

13 design choices that made up this picture are a

14 different combination of design choices than that

15 made by the Games Workshop artist?

16      A.    Yes, it is a different combination.

17      Q.    Looking at the next picture on page 18,

18 would you agree that again that's a different

19 combination of design choices than that done by

20 Games Workshop?

21      A.    I think that's impossible to tell.

22      Q.    So you're not making any opinion

23 whether or not those are the same design choices

24 that Games Workshop made?
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 1      A.    I'm not entirely sure what is being

 2 represented by the Games Workshop miniatures in

 3 this particular exhibit.

 4      Q.    Okay.

 5      A.    For example, it says, "Games Workshop

 6 space marine assembled and painted by the hobby

 7 team using all Games Workshop parts."

 8            Since it is saying all "Games Workshop

 9 parts," then they could have made a decision with

10 different parts, so what you see in the figure

11 illustrated in that middle column, in either of

12 them because they are the same ones because one is

13 painted and one is not, represents a level of

14 choice that was exercised in the assembly.

15            So for example, in that Palladium Books

16 illustration, top one, you'll see that the

17 character has one spiked shoulder pad and one

18 non-spiked shoulder pad.

19            Since these Games Workshop space

20 marines were assembled from parts, they could have

21 assembled it with one spiked and one not spiked,

22 which would have far more of a resemblance.

23      Q.    The non-spiked shoulder pad in your

24 picture is not similar to the Games Workshop
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 1 shoulder pad, is it?

 2            MR. COOPER:  Objection to form.

 3            THE WITNESS:  That's actually a

 4      difficult matter to tell due to the position

 5      of the arm.

 6 BY MR. KEENER:

 7      Q.    You're not making any opinion that it's

 8 similar, are you?

 9      A.    I suppose I could.  It does look

10 similar.

11      Q.    Is it your expert opinion that that

12 shoulder pad is similar to the space marine

13 shoulder pad?

14      A.    It is similar, yes.

15      Q.    Is it the same design?

16      A.    No, it is not the same design, it is

17 similar.

18      Q.    Would you agree that this depiction on

19 the top of 18 is another artist's design of a

20 person in powered armor that's different than

21 Games Workshop's design?

22      A.    Yes.

23      Q.    Would you make the same expert opinion

24 on the picture on the bottom of page 18 that
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 1 that's another artist's depiction of a person in a

 2 powered suit of armor that's different than the

 3 design Games Workshop has made?

 4      A.    Yes, I would.

 5      Q.    And would you say the same about the

 6 remaining pictures on this entry which go on page

 7 19, 20 and 21?

 8      A.    Yes, I would.

 9      Q.    Now, in the pictures you show here,

10 there are a number from comic books, correct?

11      A.    Yes.

12      Q.    Do you have any understanding on where

13 the Games Workshop designers reside?

14      A.    No, I've got no idea.

15      Q.    Do you know where Games Workshop is

16 located?

17      A.    No, I don't.  Wait, are they in

18 Britain?

19      Q.    They are in the United Kingdom.

20      A.    Okay.

21      Q.    You put dates next to these products.

22 Do you see that?

23      A.    Yes.

24      Q.    Do you have any understanding of
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 1 whether or not those comic books were available in

 2 the United Kingdom on those dates?

 3      A.    There are many different definitions of

 4 the word "available."  A thing could be imported

 5 and sold through a gray market source.  I lived in

 6 Britain for four years when I was doing my Ph.D.

 7 and through my experience with purchasing music I

 8 knew that you could get imported items that

 9 weren't officially being distributed, so they

10 would it be imported by local sellers rather than

11 released in the United Kingdom.  So there could be

12 a situation where something was released in the

13 United Kingdom but still for sale there.

14      Q.    Do you have any understanding whether

15 any comic books were released in the United

16 Kingdom that you've identified?

17      A.    No, I do not.

18      Q.    Do you have any idea of when they were

19 released in the United Kingdom?

20      A.    No, I do not.

21      Q.    Do you know if they were ever released

22 in the United Kingdom?

23      A.    No, I do not.

24      Q.    Would you make the same answer with
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 1 regard to the books you take pictures from, such

 2 as the Palladium Book?

 3      A.    Absolutely.

 4      Q.    And same with the pictures of

 5 miniatures you include here?

 6      A.    Yes.

 7      Q.    You have no idea of whether any of

 8 these references were released in the United

 9 Kingdom at any time?

10      A.    Correct.

11      Q.    So consequently, you have no idea

12 whether or not any Games Workshop designers saw

13 any of those references?

14      A.    No.

15      Q.    I think I've asked this question before

16 and I apologize if I have.  I think we've agreed

17 the Games Workshop design of the space marine made

18 a number of design choices, correct?

19      A.    Yes.

20      Q.    Including the style of helmet?

21      A.    Yes.

22      Q.    And the style of backpack?

23      A.    Yes.

24      Q.    And the style of shoulder pads?
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 1      A.    Yes.

 2      Q.    Style of arms?

 3      A.    Yes.

 4      Q.    The style of torso?

 5      A.    Yes.

 6      Q.    The style of belt?

 7      A.    Yes.

 8      Q.    The style of legs?

 9      A.    Yes.

10      Q.    The style of shoes?

11      A.    Yes.

12      Q.    As well as other design choices along

13 the way involved in each of those.

14      A.    Yes.

15      Q.    And you have been unable to find any

16 prior work that contained that same combination of

17 design choices, correct?

18      A.    I have been unable to show you

19 something that contains every single one of those.

20 I have shown you a large number of them that

21 contain either individual elements or in some

22 cases, such as the Iron Monger suit, or when I

23 talk about Toy Story's Buzz Lightyear, that

24 contain a preponderance of them.
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 1      Q.    So you identified some that may have a

 2 few of those elements?

 3      A.    I said preponderance.

 4      Q.    You're meaning more than half?

 5      A.    Yes.  For example, Buzz Lightyear.

 6      Q.    You've not included any picture of Buzz

 7 Lightyear in your report or your chart, have you?

 8      A.    No.

 9      Q.    So we are not going looking at any

10 picture of Buzz Lightyear at the trial, correct?

11      A.    I don't think that's for me to decide.

12      Q.    You understood you were supposed to

13 include all items you were going to use in forming

14 your expert opinion in your expert report,

15 correct?

16      A.    If I've mentioned a film, it is my

17 understanding that I have mentioned the film and

18 therefore, I get to use that film.

19      Q.    You've included the best pictures in

20 your chart that were available to you, correct?

21      A.    Yes, but if I have mentioned things in

22 my expert report, then it is my understanding I

23 get to use the items in my expert report.

24      Q.    You've included hundreds of pictures in
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 1 your expert report, right?

 2      A.    I have also included references to a

 3 large number of films.

 4      Q.    This will go quicker if you answer the

 5 questions I ask.

 6            You've included hundreds of picture in

 7 your expert report?

 8      A.    Yes, I have.

 9      Q.    And you chose which pictures to

10 include?

11      A.    Yes.

12      Q.    And you've attempted to include the

13 best representative pictures available to you?

14      A.    And the most expedient to obtain.

15      Q.    Did you attempt to include in your

16 report the best example pictures that you were

17 aware of?

18      A.    What I attempted to do in my expert

19 report was to include the best pictures that I had

20 available at the time and to make textual mention

21 of items which I was unable to expediently obtain.

22      Q.    So you were unable to obtain any

23 picture of Buzz Lightyear from the end of December

24 to January?
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 1      A.    Yes, I believe it slipped my mind.

 2      Q.    So again, back to the basic question,

 3 out of all the design choices Games Workshop made

 4 in making its space marine, you have been unable

 5 to find any prior work with those same design

 6 choices, all of them, start there?

 7      A.    Yes, I have been unable to find an

 8 absolutely identical element-by-element copy of

 9 the Games Workshop figure.

10      Q.    And you've been unable to find one that

11 contains the same backpack, the same shoulder pad,

12 the same torso, and the same legs, that

13 combination?

14      A.    Yes, I have been unable to find

15 something that is absolutely identical.

16      Q.    That's not my question.  My question is

17 with the same design choices that Games Workshop

18 made for the head, backpack, torso, shoulder pads

19 and legs.

20      A.    If I may repeat your question back to

21 you so that I know it and then answer it myself,

22 you're asking if I have found an identical set of

23 decisions that were made by any other designer in

24 envisioning a similar item?

Chapterhouse / Games Workshop Unsigned Page  213 - 216

 215 

Grindley, Carl  2/21/2013  9:09:00 AM

 1      Q.    Yes.

 2      A.    No, I have not.

 3      Q.    And not to the level of how many

 4 shoelaces it has but to the level of type of head,

 5 type of torso, the type of backpack, the type of

 6 shoulder pads and the type of legs.

 7      A.    I believe when we went through this,

 8 especially with reference, for example, to the

 9 shoulder armor, you did go to the level of

10 shoelaces.

11      Q.    Again, my question is:  The level I'm

12 giving you now, did you find any prior work with

13 those five same design choices?

14      A.    I believe that that question is not

15 specific enough in that when we were discussing

16 these different design elements, the level of

17 detail that you put into the discussion of the

18 design elements is now much, much greater than the

19 level of detail you're now asking me to comment

20 upon, so the question is unanswerable in that

21 form.

22      Q.    Let's put a little more detail in it.

23            Let's assume the shoulder pad is very

24 large, extending all the way to the elbow, and the

Chapterhouse / Games Workshop Unsigned Page  213 - 216

 216 

Case: 1:10-cv-08103 Document #: 289-10 Filed: 03/04/13 Page 55 of 150 PageID #:16336



 Grindley, Carl  2/21/2013  9:09:00 AM

 1 shape, that Games Workshop chose its shape, the

 2 backpack is in the shape Games Workshop chose, the

 3 torso includes the portion showing the abdominals

 4 and the cutout for the abdominals, as well as a

 5 belt, and the legs have that overlarge knee

 6 shield.

 7            With only those details, were you able

 8 to find any prior work that included that same

 9 combination of details?

10      A.    I do not believe that those list of

11 details were the same ones that we used in our

12 discussion of these different images.

13      Q.    I just gave you a new question though.

14      A.    I know you did.

15      Q.    Answer my question.

16      A.    That question doesn't really logically

17 follow from the discussion we had.  I know it's a

18 new question.

19      Q.    It's a new question.

20      A.    It's a new question, but it's a

21 question that's -- I mean it's -- allow me to

22 think about it for a minute.

23            With the caveat that I believe that the

24 list of attributes you've given me is arbitrary,
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 1 and somewhat misleading, in that I believe several

 2 sets of them can be found in these images, I would

 3 say -- and also with the caveat that the general

 4 description of the shoulder pads that you have

 5 provided differs substantially to our previous

 6 discussion of them, I would have to say yes, I was

 7 unable to provide you with any particular image

 8 that satisfied that full list of criteria.

 9      Q.    So as you sit here today, it's your

10 expert opinion that you were unable to find any

11 prior work with that combination of elements?

12      A.    So in my understanding, the importance

13 of what you're trying to get at is --

14      Q.    I'm not asking about the importance.

15 Again, just answer the question I asked.

16      A.    Yes, there is no illustration that

17 contains all of these elements.

18      Q.    So you were unable to find any prior

19 work with that combination of elements?

20      A.    I suppose I could have found some if I

21 had more time.

22      Q.    You were unable to find any prior work

23 with that combination of elements, correct?

24      A.    Yes.
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 1      Q.    So as far as you know, based on sitting

 2 here today, that combination is an original

 3 combination?

 4            MR. COOPER:  Objection, misstates

 5      testimony.

 6            THE WITNESS:  If I had more time to do

 7      research, I suppose I might or might not be

 8      able to find it.

 9 BY MR. KEENER:

10      Q.    As you sit here today, that is an

11 original combination?

12      A.    That's impossible to tell.  Just

13 because I do not know of something's existence

14 does not affect whether or not that thing exists.

15      Q.    You are unable to make any opinion that

16 that combination is unoriginal?

17      A.    Nor am I able to make any opinion

18 whether it's original.

19      Q.    I agree.  So therefore, you are unable

20 to state an expert opinion that that combination

21 is unoriginal?

22      A.    Yes.

23      Q.    Yes, you agree with my statement?

24      A.    Yes, I do.
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 1      Q.    Let's talk about shoulder pads.

 2      A.    Yes.

 3      Q.    I believe it's your opinion that in

 4 medieval times they tended to not use overlarge

 5 shoulder pads; is that correct?

 6      A.    Not wholly correct.  During medieval

 7 and Renaissance times, there were overly large

 8 elements of shoulder armor but they were reserved

 9 for specific functions that required the shoulder

10 to be wholly immobile.

11            So for example, there was a specific

12 type of armor plate known as a grand guard which

13 goes over the shoulder, existing shoulder armor to

14 prevent motion of the arm and to prevent motion of

15 the head and provide a small amount of additional

16 protection to the chest for use in jousting where

17 it would be required for the participant's right

18 arm or left arm if he were left-handed to be fixed

19 into place.

20      Q.    Would you agree that at least in

21 medieval times there are a number of different

22 designs of shoulder pads that were used?

23      A.    They all follow a very basic similarity

24 in that they have to have structural integrity and
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 1 allow for the correct articulation of the shoulder

 2 joint, so they are indeed limited to sort of

 3 variety.  They can differ insignificantly from one

 4 another but they all follow the same basic variety

 5 or same basic property.

 6      Q.    They can differ in size?

 7      A.    Not usually.

 8      Q.    They can -- they were all small?

 9      A.    They were all articulated to the joint

10 of a human shoulder.

11      Q.    Could they differ in shape?

12      A.    Only inasmuch as they would be used as

13 an articulated shoulder joint.

14      Q.    But there were a number of different

15 shapes available?

16      A.    They all basically follow the pattern

17 of the human shoulder.

18      Q.    So is it your expert opinion that they

19 follow the same shape?

20      A.    It all depends what sort of armored

21 piece you're talking about.

22      Q.    I'm talking about shoulder pads used in

23 medieval times.

24      A.    There are a fairly large number of
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 1 different types of things from ailettes to

 2 spaulders to pauldrons to grand guards, and if we

 3 just look at pauldrons, then they are going to be

 4 basically the same shape.

 5      Q.    Would you classify Games Workshop's

 6 shoulder pads as a pauldron?

 7      A.    Yes.

 8      Q.    Does a pauldron include the armor that

 9 goes on the arm?

10      A.    No.

11            (Plaintiff's Exhibit 192, document Bates

12      labeled CHS EXPERT00000012 through 027, marked

13      for identification.)

14 BY MR. KEENER:

15      Q.    I'm going to show you what's been

16 marked as Plaintiff's Exhibit 192, which is a

17 collection of pictures produced at CHS EXPERT 12

18 through 27.

19            Do you recognize these pictures?

20      A.    Yes, I do.

21      Q.    And did you take these pictures?

22      A.    Yes, I did.

23      Q.    And these were pictures you took at a

24 museum?
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 1      A.    At the Metropolitan Museum in

 2 New York City.

 3      Q.    Different types of shoulder armor?

 4      A.    Yes.

 5      Q.    Let's start with the picture on the

 6 first page labeled page 12.  How would you

 7 describe the shape of this piece of shoulder

 8 armor?

 9      A.    I would describe it as being an

10 articulated piece of shoulder armor that has a

11 sort of hemispherical top section, some

12 articulation below the actual ridge of the

13 shoulder, the start of the arm, to allow the arm

14 free motion, and a reinforced neck guard.

15      Q.    As well as an extension that goes

16 across the breast?

17      A.    Yes, a slight extension that goes

18 across the breast.

19      Q.    And that would be a very different

20 shape than Games Workshop's shoulder pad, correct?

21      A.    Yes, it would.

22      Q.    Now, you've said before Games

23 Workshop's shoulder pads is hemispherical.  Do you

24 recall that?

Chapterhouse / Games Workshop Unsigned Page  221 - 224

 223 

Grindley, Carl  2/21/2013  9:09:00 AM

 1      A.    When did I say that?

 2      Q.    I think in your report, you classify it

 3 as a hemispherical --

 4      A.    Yes.

 5      Q.    Do you believe it's hemispherical?

 6      A.    Yeah, I think you could call it

 7 hemispherical.

 8      Q.    Do you think if you put four of those

 9 together, you'd get a sphere?

10      A.    You'd get more like an egg.

11      Q.    Like an ovoid?

12      A.    Yes.

13      Q.    Sort of like a quarter of an ovoid?

14      A.    Yes, you could call it that.

15      Q.    And the picture on page 12 is not a

16 picture of an ovoid, would you agree?

17      A.    Yeah I would agree that it's not a

18 quarter of an ovoid.

19      Q.    So this shoulder armor has

20 articulation?

21      A.    Yes.

22      Q.    It has a neck guard?

23      A.    Yes.

24      Q.    It has a piece extending towards the
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 1 center of the chest?

 2      A.    Yes.

 3      Q.    And it has some sort of ribbing going

 4 along the edge of the shoulder pad?

 5      A.    Yes, some sort of decorative edging.

 6      Q.    Let's take a look at the next picture

 7 on page 13.  Is this another design a shoulder

 8 pad?

 9      A.    Yes, it is.

10      Q.    And is this shoulder pad integrated

11 with the chest armor?

12      A.    Yes, it is.

13      Q.    So it's kind of one piece with the

14 chest?

15      A.    Yeah, this is an additional plate one

16 would wear over the top of one's armor.

17      Q.    Do you see any banding around the edge

18 of the shoulder pad?

19      A.    No, I do not.

20      Q.    And you wouldn't call this oversized,

21 would you?

22      A.    Yes, I would.

23      Q.    Why?

24      A.    Because it is.  It is massively
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 1 oversized to protect the participant from

 2 jousting.

 3      Q.    So this would be one of your grand

 4 guards?

 5      A.    Yes.  Look at the elbow piece, for

 6 example.  There's really no way for you to bend

 7 your arm wearing that elbow piece.

 8      Q.    Would you agree it's not as large as

 9 the shoulder pad that Games Workshop uses?

10      A.    It's difficult to tell because that

11 would require knowledge of the backstory.

12      Q.    Do you see how the Games Workshop torso

13 is kind of dwarfed by the shoulder pads?

14      A.    Yes.

15      Q.    That's not the case in your picture on

16 page 13, is it?

17      A.    Yes, it is.

18      Q.    You believe --

19      A.    This is a unit.  This is a single

20 thing.  So it indeed blocks the chest through its

21 mere construction.

22      Q.    You would agree Games Workshop is not a

23 unitary shoulder pad as the one depicted here on

24 page 13?
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 1      A.    I would agree, yes.

 2      Q.    Page 14 is yet another picture of

 3 shoulder armor?

 4      A.    Yes.

 5      Q.    And this one has articulation in it?

 6      A.    It has articulation.

 7      Q.    Unlike the Games Workshop shoulder pad?

 8      A.    Yes.

 9      Q.    Is that a unitary piece again with a

10 chest armor?

11      A.    No, it is not.

12      Q.    And the picture has some sort of half

13 circle ridge along the bottom of it?

14      A.    Yes, it does.

15      Q.    Unlike the Games Workshop design?

16      A.    Yes.

17      Q.    So again, this is another potential

18 design for a shoulder pad?

19      A.    Yes, this one is actually a very common

20 design, and I reproduced this to show the

21 elaborate decoration that can be found on shoulder

22 armor.

23      Q.    And this common design is not the one

24 Games Workshop used?
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 1      A.    No.

 2      Q.    Let's look at the next one on page 15.

 3 This is another design of shoulder armor?

 4      A.    Yes, it is.

 5      Q.    And this one has banding all throughout

 6 it?

 7      A.    It has banding and it also has the

 8 ridge running around it.

 9      Q.    And this one is not a quarter of an

10 ovoid, is it?

11      A.    No, it is not.

12      Q.    So it's again another shape of a

13 shoulder pad?

14      A.    It is indeed.

15      Q.    Page 16, is this another shape of a

16 shoulder pad?

17      A.    Yes, it is.

18      Q.    Again, this is an articulating one?

19      A.    Yes, it is.

20      Q.    And it's not a quarter of an ovoid?

21      A.    No, it is not.  It does have the

22 decorative border around it, the edging.

23      Q.    Page 17, is that another --

24      A.    And it is decorated with --
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 1      Q.    Again, if you answer the questions I

 2 ask, I didn't ask anything about decorations.

 3            On page 17, is this another picture of

 4 shoulder armor?

 5      A.    Yes, that's another grand guard.

 6      Q.    And again, that is not a half an ovoid?

 7      A.    No, it is not.

 8      Q.    And it's got curving around the edge of

 9 its shape?

10      A.    Yes, it does.

11      Q.    And is that a unitary piece with the

12 chest armor?

13      A.    Yes, it is.

14      Q.    Again, those are different choices than

15 Games Workshop's shoulder pad, correct?

16      A.    Yes.

17      Q.    Page 18, is this another type of

18 shoulder pad?

19      A.    Yes, it is.

20      Q.    And again, it's not a quarter of an

21 ovoid?

22      A.    No, it's not.

23      Q.    And again, it's articulating?

24      A.    Yes, it is.
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 1      Q.    And again, it has various curves to it

 2 instead of the straight lines of the Games

 3 Workshop?

 4      A.    Yes.

 5      Q.    So it's yet another design of a

 6 shoulder pad?

 7      A.    Yes, it is.

 8      Q.    Page 19, is this yet another different

 9 design of a shoulder pad?

10      A.    Yes, it is.

11      Q.    And again, it's not the same shape as

12 Games Workshop?

13      A.    That is correct.

14      Q.    And it's articulating instead of Games

15 Workshop's design?

16      A.    Yes.

17      Q.    Page 20, is this another type of

18 shoulder pad?

19      A.    Yes, it is.

20      Q.    Again, a different design from that

21 chosen by Games Workshop?

22      A.    Yes, but very similar.

23      Q.    It has articulations?

24      A.    It does, so yes.
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 1      Q.    It has a large protrusion out from the

 2 shoulder to protect the neck?

 3      A.    Yes, it does.

 4      Q.    And Games Workshop does not have that,

 5 does it?

 6      A.    No, Games Workshop does not.

 7      Q.    It has various curves along it that

 8 Games Workshop does not have?

 9      A.    That is correct.

10      Q.    Page 21, is this yet another potential

11 design of a shoulder pad?

12      A.    Yes, it is.

13      Q.    And again, it has articulation?

14      A.    Yes.

15      Q.    Again the shape is not a quarter of an

16 ovoid?

17      A.    Almost, but not.

18      Q.    It's not?

19      A.    No.

20      Q.    And again, it has curves along the side

21 that are unlike Games Workshop?

22      A.    Yes.

23      Q.    Page 22, same answers, it's a different

24 shape and different design?
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 1      A.    Yes.

 2      Q.    And it has articulation?

 3      A.    Yes.

 4      Q.    Page 23, same answers?

 5      A.    It's the same piece of armor.

 6      Q.    Page 24, same answers?

 7      A.    No, different answers.

 8      Q.    Okay.  Is this again another choice of

 9 design for shoulder armor?

10      A.    Yes, it is.

11      Q.    And this has banding all throughout it?

12      A.    Yes, it does.

13      Q.    And it's not a quarter of an ovoid?

14      A.    Yes, it is.

15      Q.    You believe it is?

16      A.    I do.

17      Q.    You put four of these together, you

18 make a perfect ovoid?

19      A.    Not a perfect ovoid.  You do make an

20 ovoid.

21      Q.    In Games Workshop, if you put four of

22 them together, do you get a perfect ovoid?

23            MR. COOPER:  Objection to form.

24            THE WITNESS:  I don't know.
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 1 BY MR. KEENER:

 2      Q.    Looking at the shapes and pictures, do

 3 you have an opinion one way or another?

 4      A.    I would have to do it.

 5      Q.    At the top of the Games Workshop

 6 shoulder pad, do you see how it's a continuous

 7 curve and straight?

 8      A.    Yes.

 9      Q.    And do you see a different design on

10 the one on page 24 where it curves away from the

11 neck?

12      A.    Yes, I do.

13      Q.    So that's a different shape than that

14 of Games Workshop, correct?

15      A.    Different only in the trivial degree.

16      Q.    It's a different shape, correct?

17      A.    Yes, it is.

18      Q.    And do you see on the shoulder pad on

19 page 24 how the bottom of the shoulder pad flares

20 away?

21      A.    Yes, I do.

22      Q.    And Games Workshop's does not flare

23 away, does it?

24      A.    No, it does not.  Actually I can't tell
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 1 from the images.

 2      Q.    You're not making an expert opinion one

 3 way or the other on that issue, are you?

 4      A.    On the flaring, no.  I would actually

 5 have to see the Games Workshop pieces.

 6      Q.    And you never asked to see them?

 7      A.    No, I did not.

 8      Q.    Page 25, is that another potential way

 9 to protect the shoulder?

10      A.    Yes, it is.

11      Q.    Again, a different shape than that

12 chosen from Games Workshop?

13      A.    Yes.

14      Q.    And it's not a quarter of an ovoid?

15      A.    No.

16      Q.    And it has articulation?

17      A.    Yes, it has articulation.

18      Q.    Same answer for the next picture on

19 page 26?

20      A.    Yes.

21      Q.    Page 27, is that yet another picture of

22 a shoulder armor?

23      A.    Yes.

24      Q.    Again, a different shape than Games
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 1 Workshop?

 2      A.    Yes.

 3      Q.    Looking at all those pictures, we saw a

 4 large number of different ways to design a

 5 shoulder pad, correct?

 6      A.    No, we did not.  We saw a small number

 7 of ways to design shoulder armor.

 8      Q.    You could choose whether to have

 9 articulation or not?

10      A.    Yes, you could, but only based on the

11 functionality of it.

12      Q.    You could choose whether or not to make

13 it large and oversized or not?

14      A.    The oversized nature of it deals with

15 the same decision point as the articulation.

16      Q.    You could decide whether or not to have

17 a trimming or band along the outside?

18      A.    No, apparently if you've made the

19 decision to wear an articulated element of armor

20 in that position, all the images that I provided

21 do appear to have the banding on the outside.

22      Q.    So if you didn't have articulating

23 armor, it would be unusual to have banding?

24      A.    I don't know.  I would have to take a
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 1 look at a lot more but that does appear to be the

 2 case.

 3      Q.    You could choose whether or not to have

 4 a straight bottom on the shoulder pad or some sort

 5 of curve?

 6      A.    Again, that would be a decision I think

 7 that would take place when you're deciding whether

 8 or not this is an articulating piece or

 9 nonarticulating piece.  Early articulating pieces

10 seem to have a cutout to allow for motion of the

11 shoulder, whereas the ones that are fixed in place

12 do not seem to have that cutout.

13      Q.    You could decide whether or not the

14 shoulder pad should extend into the chest region

15 or not?

16      A.    Yes.

17      Q.    You could decide whether the shoulder

18 pad should have an extension that comes away from

19 the shoulder pad to protect the neck?

20      A.    Yes.

21      Q.    You could decide whether a shoulder pad

22 should be a particular shape or not?

23      A.    To some degree, yes.

24      Q.    And as far as you could tell from
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 1 looking at all these medieval choices, none of

 2 them made the same design choices of Games

 3 Workshop of having a quarter of an ovoid that's

 4 oversized with banding around the edge and with

 5 straight edges?

 6      A.    That is correct.

 7      Q.    So you're unable to find any prior

 8 military shoulder pads that had those same design

 9 choices as Games Workshop?

10      A.    Correct.

11      Q.    Turn to page 11 of your expert report

12 on paragraph 33.  You have a section entitled

13 Heroic Scale.

14            I think you've testified before that

15 you are not an expert in miniature wargaming; is

16 that correct?

17      A.    That's correct.

18      Q.    Not an expert in the design of

19 miniatures?

20      A.    No.

21      Q.    And except for playing with a few dozen

22 or two dozen miniatures when you were 12 to 14

23 years old, you've had no experience with

24 miniatures whatsoever?
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 1      A.    That's correct.

 2      Q.    So what basis do you have to provide an

 3 expert opinion on important aspects of the design

 4 of miniatures?

 5      A.    Just my experience from when I was a

 6 teenager.

 7      Q.    But you agreed with me that does not

 8 qualify you as a an expert in the design of

 9 miniatures, correct?

10      A.    Yes.

11      Q.    So you have no ability to provide any

12 expert opinion on important aspects in the design

13 of miniatures, do you?

14            MR. COOPER:  Objection to the extent it

15      calls for a legal conclusion.

16            THE WITNESS:  I don't actually know.

17 BY MR. KEENER:

18      Q.    You agreed you're not an expert in the

19 design of miniatures?

20      A.    By expert, what sort of expert do you

21 mean, legal expert or just someone who knows about

22 miniatures?

23      Q.    You testified before you were not an

24 expert in the design of miniatures.
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 1      A.    Yes.

 2      Q.    What meaning were you intending when

 3 you said that?

 4      A.    I was imagining that I was using

 5 like -- I don't know actually, I don't know now.

 6 I'm not a legal expert on it and I don't think I'm

 7 actually a practical expert on it.  I just had

 8 experience as a child with the miniatures.

 9      Q.    Other than the two years when you were

10 12 years old that you played with miniatures, you

11 have no experience in miniatures at all?

12      A.    No, I do not.

13      Q.    And no experience in the design of

14 miniatures?

15      A.    No, I do not.

16      Q.    So you are not qualified to identify at

17 all any important aspects needed in the design of

18 miniatures, correct?

19            MR. COOPER:  Objection to the extent it

20      calls for a legal conclusion.

21            THE WITNESS:  Other than on a practical

22      basis, no.

23 BY MR. KEENER:

24      Q.    And the practical basis is just your
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 1 layman common sense?

 2      A.    Yes.

 3      Q.    No expert basis?

 4      A.    Well, in general art historical

 5 context, there are issues of scale in both

 6 medieval and Renaissance figure wall art.

 7      Q.    I'm not asking about wall art?

 8      A.    I know you're not.  I'm giving you

 9 context on why I would still have the same

10 experience but based a scholarly reason rather

11 than with miniatures.

12            So I would say that although I do not

13 have experience with miniatures, I could speak to

14 the disproportionality of scale to allow for

15 easier identification of iconographic elements.  I

16 would feel confident saying that.

17      Q.    And that's not expressed anywhere in

18 your opinion?

19      A.    No, it is not.

20      Q.    So based on what's expressed in your

21 report about important aspects in the design of

22 miniatures, you agree that's not something that

23 you have any expertise in?

24            MR. COOPER:  Objection, misstates
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 1      testimony, calls for a legal conclusion.

 2            THE WITNESS:  I am not sure whether my

 3      art history background enables me to have an

 4      opinion on miniatures in the way that a court

 5      would understand an opinion on miniatures.

 6 BY MR. KEENER:

 7      Q.    You agree you're not having any

 8 expertise in the design of miniatures, correct?

 9      A.    Correct.

10      Q.    Or their use in tabletop gaming,

11 correct?

12      A.    Correct.

13      Q.    Let's turn to page 12 of your report.

14 On page 12 there's a picture.  What's that picture

15 of?

16      A.    There are two pictures on page 12.

17      Q.    What is the picture on the left?

18      A.    The picture on the left is an AT-AT

19 driver's armor from Empire Strikes Back.

20      Q.    So although you in the text talk about,

21 quote, a Storm Trooper --

22      A.    Yes.

23      Q.    -- that's not the picture of a Storm

24 Trooper that most people would recognize from the
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 1 Star Wars movies, correct?

 2      A.    I believe it probably is.

 3      Q.    You're using this picture to show the

 4 shoulder pad, right?

 5      A.    Yes.

 6      Q.    And that is not the shoulder pad used

 7 on regular Storm Troopers in the Star Wars movie,

 8 is it?

 9      A.    I would have to take a look.  I believe

10 it is similar to it.

11      Q.    Do you know if that's the same shoulder

12 pad used?

13      A.    I do not know.

14      Q.    You don't know one way or the other?

15      A.    No, not right now.

16      Q.    Now, this picture is identified as the

17 AT-AT Driver, correct?

18      A.    Yes.

19      Q.    Do you know whether this picture is,

20 where you see the front of the armor, ever shown

21 throughout the movie?

22      A.    I'm not entirely sure.  I believe it is

23 but I could be incorrect.  I could be wrong.

24      Q.    You're not making an expert opinion on
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 1 that either way?

 2      A.    I'm not making an expert recollection

 3 of whether or not you can actually see the very,

 4 very front of the armor in Empire Strikes Back's

 5 Battle of Hoth.  I would have to look at the

 6 Battle of Hoth again.

 7      Q.    Do you know how long you're able to see

 8 any picture of that armor during the Battle of

 9 Hoth?

10      A.    No, I do not.

11      Q.    Could it be just a matter of a second

12 or two?

13      A.    I don't know.

14      Q.    Would it surprise you if it was?

15      A.    I don't know.  I'm trying to

16 reconstruct the movie in my head but -- and I

17 believe that the battle was lengthy but I can't

18 recall.

19      Q.    How many times you saw the driver of an

20 AT-AT?

21      A.    Yeah, I can't recall that.

22      Q.    But it wouldn't be shocking to you if

23 it's only for a few seconds?

24      A.    It wouldn't be shocking to me if it was
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 1 longer either.

 2      Q.    So you're not making an expert opinion

 3 either way on how long this image appears on the

 4 screen?

 5      A.    No, I don't think that's the important

 6 part of idea there.

 7      Q.    Well, if it only flashes for a second

 8 or two on the screen, would it be your opinion

 9 that the person who designed a Games Workshop

10 shoulder pad must have been copying it?

11            MR. COOPER:  Objection, calls for

12      speculation, hypothetical.

13            THE WITNESS:  What the question

14      supposes is that experience of this particular

15      prop is something that is only obtained

16      through either A, a single viewing of a motion

17      picture and not repeated viewing, nor freezing

18      the frame to view, nor encountering this piece

19      or pieces like it at any fan-oriented event,

20      and fan-oriented events are extremely popular

21      and well attended in science fiction circles,

22      and if you were to go to any number of

23      conventions, you would see this suit of armor

24      readily apparent and you can buy reproductions
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 1      of them and figurines of them so I think to

 2      characterize it as something that is only

 3      experienced as a fleeting moment in a film

 4      viewed once doesn't quite represent the

 5      experience that people in the science fiction

 6      community have with these images.

 7 BY MR. KEENER:

 8      Q.    So it's your expert opinion that

 9 whoever designed Games Workshop shoulder pad must

10 have frozen the frame or otherwise acquired a

11 miniature of this model to base it off of?

12            MR. COOPER:  Objection, misstates

13      testimony.

14            THE WITNESS:  I think that it is

15      extremely likely that a person in the science

16      fiction community would encounter this image

17      in a multiplicity of forms, not necessarily

18      any singular exposure.

19 BY MR. KEENER:

20      Q.    But you have no evidence one way or the

21 other whether or not the person who designed Games

22 Workshop shoulder pad did any of those things?

23      A.    No, I do not.

24      Q.    Now, the shoulder pad we see here is
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 1 different in design than the ones we saw

 2 previously in your museum pictures, would you

 3 agree?

 4      A.    Yes.

 5      Q.    And so it's not some sort of common

 6 design that you were able to find in medieval

 7 armor?

 8      A.    No, it was not.  Indeed, it would be

 9 hazardous to your life to wear such a piece if it

10 were real.

11      Q.    Because?

12      A.    Because there are only a very, very

13 small number of places on the human body that an

14 actual medieval combat person would try and score

15 hits.  So for example, when one shows two knights

16 fighting in a film, for example, they will often

17 show them swinging swords at one another as if to

18 chop off arms and legs, whereas in reality, very

19 few swords had sharp edges and instead would be

20 held nodally on the hilt but also on the blade

21 edge and the sword used primarily as a stabbing

22 weapon for a very small number of body parts, such

23 as the eyes, the armpit, the neck or the groin

24 with the goal of severing one of the body's major
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 1 arteries.

 2            So if you were wearing that piece of

 3 armor, if it really existed, and you were actually

 4 having a medieval style combat with someone, they

 5 would quickly kill you, which is why I said in the

 6 expert report that there are many ways for

 7 something to be nonfunctional but only a few ways

 8 for something to be functional.

 9      Q.    So the shoulder pad worn by the AT-AT

10 driver would provide very minimal protection to

11 the driver in a medieval combat?

12      A.    Yes.

13      Q.    And that's very different than the

14 shoulder pad designed by Games Workshop, correct?

15            MR. COOPER:  Objection.

16            THE WITNESS:  No, it is not.

17 BY MR. KEENER:

18      Q.    You believe similarly the Games

19 Workshop provides very little combat regular

20 protection?

21      A.    I believe it would be entirely

22 nonfunctional.

23      Q.    Would it provide different protection

24 than that from the AT-AT driver?
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 1            MR. COOPER:  Object to the

 2      hypothetical.

 3            THE WITNESS:  It would provide the same

 4      level of nonprotection.

 5 BY MR. KEENER:

 6      Q.    In different ways though, right?

 7            MR. COOPER:  Object to the

 8      hypothetical.

 9            THE WITNESS:  Yes.

10 BY MR. KEENER:

11      Q.    The Star Wars shoulder pad provides

12 non-protection because it's small?

13            MR. COOPER:  Same objection.

14            THE WITNESS:  No, it provides

15      non-protection because of the way it does not

16      articulate with the body.

17 BY MR. KEENER:

18      Q.    Does not articulate and it doesn't

19 cover anything below the top of the shoulder?

20      A.    No, the coverage is immaterial.

21      Q.    Would you agree that does not cover

22 anything beyond the top of the shoulder?

23      A.    Yes, but nobody stabs you on the top of

24 your shoulder.
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 1      Q.    Would you agree it does not cover

 2 anything beyond the top of the shoulder?

 3      A.    Yes, I do.

 4      Q.    And that's different than the Games

 5 Workshop designer's shoulder pad, which goes all

 6 the way down to the elbow, correct?

 7      A.    We were just talking about the top of

 8 the shoulder.

 9      Q.    The Star Wars shoulder pad only extends

10 down to just below the top of the shoulder,

11 correct?

12      A.    Oh, I thought you were talking about

13 going up over the shoulder.

14      Q.    It goes down just below the top of the

15 shoulder, correct?

16      A.    It goes to about -- I'd say about here

17 (indicating).

18      Q.    You're pointing a few inches --

19      A.    The Games Workshop one goes to about

20 here (indicating).

21      Q.    You're agree the Games Workshop one

22 goes significantly longer?

23      A.    Yes.

24      Q.    All the way down to the elbow?
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 1      A.    Yes.

 2      Q.    You agree the Star Wars one protrudes

 3 outwards away from the body?

 4      A.    I think that's actually a matter of

 5 photography.

 6      Q.    You don't believe it extends outwards?

 7      A.    From my remembrance of seeing this in

 8 other contexts, I don't think it does.  I think it

 9 actually kind of fits -- I'm not entirely sure.

10 I'd have to see more images of it.

11      Q.    Would you agree that it's positioned

12 differently than Games Workshop's shoulder pad?

13      A.    Well, since it's not really on a

14 person, it's impossible to tell its position

15 in situ.

16      Q.    You've see the soldier pad many times

17 on Games Workshop's space marine, correct?

18      A.    Yes.

19      Q.    Its position is quite different than

20 Games Workshop's, correct?

21      A.    No, I don't think I could make that

22 assumption right now because I'm not seeing it

23 worn on a person.  I think maybe if we saw the

24 still frame, then it might look like it was
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 1 positioned in the same manner, because this is

 2 just on a display mannequin.  It's not a person.

 3      Q.    It's your expert opinion that the

 4 positioning of that shoulder pad is the same

 5 positioning as Games Workshop's shoulder pad?

 6      A.    No, I don't know.

 7      Q.    You have no opinion either way?

 8      A.    No.

 9      Q.    Can you tell from your picture that the

10 Star Wars shoulder pad is quite thin?

11            MR. COOPER:  Object to form.

12            THE WITNESS:  Quite thin in terms of

13      the thickness of the plastic?

14 BY MR. KEENER:

15      Q.    Yes.

16      A.    Yes, it's probably no more than 16th to

17 a quarter of an inch thick.

18      Q.    And that's different than Games

19 Workshop which is designed to appear quite bulky

20 in thick armor?

21      A.    The Games Workshop one being tinier,

22 probably much thinner.

23      Q.    Based on scale.

24      A.    See, the problem with scale is scale
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 1 presupposes a knowledge of the backstory.  Am I

 2 supposed to presume a knowledge of the backstory

 3 for these pictures?

 4      Q.    Based on the scale of the shoulder pad

 5 to the rest of the armor and the rest of the body,

 6 can you tell whether the shoulder pad appears to

 7 be bulky or thin?

 8      A.    No, you really can't.

 9      Q.    And you --

10      A.    You can only tell that it's bulky if

11 you know the backstory of the figures.

12      Q.    You have no idea either way whether

13 Games Workshop's shoulder pads are bulky?

14      A.    If this was a 5 foot 7 person, they

15 could be a quarter of an inch.  If this is like a

16 7 foot tall space marine, they could be an inch

17 thick.  I don't know.

18      Q.    You have no opinion either way?

19      A.    Not really, no.  They are oversized but

20 oversize and sort of cumbersome does not equal

21 physical bulk.  You could have something that's

22 oversized and yet thin and pliable, or it could be

23 made out of a material that is incredibly

24 lightweight.
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 1      Q.    Would you agree that the Games Workshop

 2 shoulder pad is much more oversized than the Star

 3 Wars shoulder pad?

 4            MR. COOPER:  Object to form.

 5            THE WITNESS:  Yes, it's oversized in

 6      comparison with the Star Wars piece.

 7 BY MR. KEENER:

 8      Q.    And you see in the Star Wars piece how

 9 the banding around the edge has large square

10 sections in the corner?

11      A.    Yes, I do.

12      Q.    And you didn't find that in Games

13 Workshop's shoulder pad, did you?

14      A.    I don't believe I did.

15      Q.    Do you know if the Star Wars shoulder

16 pads if put together would make the same shape as

17 the Games Workshop shoulder pads?

18      A.    From the appearance, actually they

19 would, just not oriented in the same angle.  Not

20 oriented in the same direction, so instead of

21 being an egg this shaped, it would be an egg this

22 shaped (indicating).

23      Q.    Do you think the egg would be the

24 same --
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 1      A.    Ovoid.

 2      Q.    The ovoid would be the same dimensions?

 3      A.    The same dimensions or same

 4 proportions.

 5      Q.    Same proportions?

 6      A.    Yes, I believe it would be the same

 7 proportions oriented in a different axis.  Along a

 8 different axis, sorry.

 9      Q.    Did you ever look at the back of the

10 shoulder pads?

11      A.    The back of them?

12      Q.    The underside, the inside?

13      A.    No, I have not.

14      Q.    So you can't comment either way on

15 whether there's any similarities or differences

16 there?

17      A.    No, I cannot.  I'll state again, I have

18 never handled these objects.

19      Q.    You've never seen any pictures of the

20 inside either, have you?

21      A.    No, I have not.

22      Q.    Would you agree that the Star Wars

23 shoulder pad is not part of a power suit of armor?

24      A.    That's actually more difficult to
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 1 answer.  I am unsure whether the presence of the

 2 integrated backpack in the Storm Trooper armor

 3 indicates that there's any kind of power assist

 4 for any of the component element or whether it's a

 5 life support thing, so right now I do not have an

 6 opinion on it.

 7      Q.    You're not making any opinion that it's

 8 part of a powered suit of armor?

 9      A.    Nor am I not.  It very well could be.

10      Q.    I don't know what possibilities are.  I

11 want to know what your expert opinion you're going

12 to express at trial is.

13            You're not expressing any opinion that

14 the shoulder pad on the Star Wars AT-AT driver is

15 part of a powered suit of armor?

16      A.    No, I am not.

17      Q.    You're not expressing any opinion that

18 the Star Wars shoulder pad you depict here is an

19 indispensable design in sci-fi culture, are you?

20      A.    Could you rephrase the question,

21 please?

22      Q.    Sure.  You saw how we saw different

23 designs in medieval times for shoulder pads?

24      A.    Yes.
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 1      Q.    You agree there's also, as we went

 2 through various for the space marine type models,

 3 different designs for shoulder pads for science

 4 fiction-related future infantry soldier?

 5      A.    Yes.

 6      Q.    You're not making any expert opinion

 7 that this Star Wars design is indispensable or

 8 unavoidable to use in creating this future

 9 infantry soldier?

10      A.    I'm not suggesting that it is

11 indispensable.

12            MR. KEENER:  Okay.  Do you want to keep

13      going or do you want to it take a break?

14            (Recess taken from 3:33 p.m. to

15      3:40 p.m.)

16 BY MR. KEENER:

17      Q.    Let's turn to page 13 of your expert

18 report.  The image on the top is a picture of

19 armor used in the movie Alien; is that correct?

20      A.    That is correct.

21      Q.    And this is yet another design of a

22 shoulder pad?

23      A.    Yes, it is.

24      Q.    And this one is again articulated?
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 1      A.    Yes.

 2      Q.    Unlike the Games Workshop shoulder pad?

 3      A.    Yes.

 4      Q.    And it has a large series of rivets on

 5 the various layers.  Do you see that?

 6      A.    Yes, I do.

 7      Q.    And that's dissimilar to the Games

 8 Workshop one as well, correct?

 9      A.    Yes.

10      Q.    So this is another different design of

11 an overlarge shoulder pad?

12      A.    Yes, it is.

13      Q.    And the picture on the bottom of page

14 13 on the left, the Arzach picture, do you see

15 that?

16      A.    Yes.

17      Q.    And those appear to be cloth shoulder

18 pads; is that right?

19      A.    They do indeed.

20      Q.    So again, a different type of shoulder

21 covering?

22      A.    Yes.

23      Q.    Different than Games Workshop's design?

24      A.    Yes.
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 1      Q.    And again, the picture next to it again

 2 appears to be a cloth shoulder pad; is that right?

 3      A.    That's for difficult to tell.

 4      Q.    Can you tell either way?

 5      A.    Not really, no.

 6      Q.    And again, it's yet another design a

 7 shoulder pad?

 8      A.    Yes, it is.

 9      Q.    Different than Games Workshop's?

10      A.    Yes.

11      Q.    On page 14, you have a picture labeled

12 Michael Devlin.  Do you see that?

13      A.    Yes, I do.

14      Q.    And this is yet another design of a

15 shoulder pad?

16      A.    Yes.

17      Q.    For a future space warrior?

18      A.    Yes.

19      Q.    And this one is kind of a two-piece

20 shoulder pad?

21      A.    Yes.

22      Q.    We can't see the back.  It could be a

23 three-piece?

24      A.    It could be.
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 1      Q.    With a large square type section as one

 2 of the pieces?

 3      A.    It looks to be square, yes.

 4      Q.    And it's attached to another shoulder

 5 pad that has what you might call a cutout in it?

 6      A.    Yes.

 7      Q.    And that's a different design than

 8 Games Workshop's shoulder pad?

 9      A.    Yes, it is.

10      Q.    And this one doesn't have the ribbing

11 along it like Games Workshop's does?

12      A.    No, it doesn't.

13      Q.    So it has a different design of a large

14 shoulder pad?

15      A.    Yes.

16      Q.    On page 15, you have two pictures from

17 Robert Heinlein, correct?

18      A.    That is correct.

19      Q.    And again, those show additional

20 options and design for shoulder pads for future

21 warriors?

22      A.    Yes.

23      Q.    And again, they are both different

24 designs than that chosen by Games Workshop?
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 1      A.    Yes.

 2      Q.    And on page 15 again, you have a

 3 picture from Dreadstar?

 4      A.    Yes.

 5      Q.    Is that a robot?

 6      A.    Yes.

 7      Q.    So this is not a human inside of a

 8 powered suit of armor?

 9      A.    No.

10      Q.    So they are not shoulder pads, they are

11 actually part of the robot's skin or skeleton as

12 it were, correct?

13      A.    Exoskeleton, yes.

14      Q.    And you don't know if that picture was

15 ever released in the United Kingdom, do you?

16      A.    No, I do not.

17      Q.    Or what date it would be if it was?

18      A.    No, I don't.

19      Q.    And page 16, the Armored Trooper

20 picture is again another style of shoulder pad?

21      A.    Yes.

22      Q.    But again, this is a robot, not a

23 powered suit of armor for a human, correct?

24      A.    I believe so.
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 1      Q.    And again, this is a different style

 2 shoulder pad than the one chosen by Games

 3 Workshop?

 4      A.    Yes, it is.

 5      Q.    And similarly, you have four pictures

 6 from the Chronicles of Riddick.  Do you see that?

 7      A.    Yes.

 8      Q.    And that came out quite a bit after

 9 Games Workshop's space marine design, correct?

10      A.    Yes.

11      Q.    Yet again, those feature another four

12 different potential designs for shoulder pads?

13      A.    Yes.

14      Q.    And each of them different than Games

15 Workshop's design?

16      A.    Yes.

17      Q.    And that's the extent of your pictures

18 for shoulder pads, correct?

19      A.    Yes.

20      Q.    So we've looked at a large number of

21 different potential shoulder pad designs?

22      A.    Yes, a large number.

23      Q.    On both medieval times and from science

24 fiction area?
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 1      A.    That's correct.

 2      Q.    And you saw a variety of different

 3 designs of shoulder pads, although they all

 4 protect the shoulder?

 5      A.    Yes.

 6      Q.    You could have different shapes?

 7      A.    You can have different shapes.

 8      Q.    You can have different sizes?

 9      A.    You can have different sizes.

10      Q.    You can have different banding?

11      A.    You can have different banding.

12      Q.    Different decorations?

13      A.    Different decorations.

14      Q.    Different straight lines or curve

15 lines?

16      A.    Yes.

17      Q.    Differences whether it is articulated

18 or not articulated?

19      A.    Yes.

20      Q.    Or how many articulations?

21      A.    Yes.

22      Q.    Whether or not it extends toward the

23 chest?

24      A.    Yes.
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 1      Q.    Whether or not they extend towards the

 2 shoulder?

 3      A.    Yes.

 4      Q.    Whether they have any additional neck

 5 protection?

 6      A.    Yes.

 7      Q.    Whether they are integrated with the

 8 rest of the armor?

 9      A.    Yes.

10      Q.    And other choices?

11      A.    Yes, there are a very large number of

12 choices.

13      Q.    And you did not find any shoulder pad

14 design that made all the same choices that Games

15 Workshop did in designing its space marine

16 shoulder pad, did you?

17      A.    I did not find any that were identical

18 in every aspect and every element, no.

19      Q.    All right, let's limit it to the size

20 and the shape and the banding, those three

21 elements.

22            Did you find any with all those three

23 elements?

24      A.    Not the size, the shape and the banding
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 1 for anything other than the component part of the

 2 robot.

 3      Q.    Okay, which you testified was not a

 4 part of the powered suit of armor?

 5      A.    No, it's a robot, part of a robot.

 6      Q.    So a shoulder pad as a piece of armor

 7 that a soldier would wear, you're not aware of any

 8 shoulder pads that had those common elements of

 9 the Games Workshop shoulder pad?

10      A.    It also depends, I guess, if you define

11 the exterior skin of a robot as being --

12 exoskeletal as being part of the robot.

13      Q.    Let me rephrase that again.

14            In searching for shoulder pads used on

15 future infantry warriors, a human wearing a suit

16 of power armor, you were not able to identify any

17 shoulder pads that had those three common design

18 elements of the Games Workshop, size, shape and

19 banding?

20      A.    Correct.

21      Q.    So as you sit here today, you are not

22 expressing any expert opinion that that

23 combination of design elements is in any way not

24 original?
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 1            MR. COOPER:  Could you read the

 2      question?

 3            (Record read.)

 4            MR. COOPER:  Object to form, misstates

 5      testimony.

 6            THE WITNESS:  I'm not saying it's not

 7      original?

 8 BY MR. KEENER:

 9      Q.    Right, you're not making an expert

10 opinion that this combination is unoriginal?

11      A.    I think I've said it's unoriginal.

12      Q.    That that combination of three

13 elements?

14      A.    I don't think that that combination of

15 three elements is relevant for originality.

16      Q.    My question is, I think you've said you

17 were not able to find anything in --

18      A.    Right.

19      Q.    -- prior military history or science

20 fiction with that combination of three elements?

21      A.    Correct.

22      Q.    So you are not making an expert opinion

23 that that combination of three elements is

24 unoriginal?
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 1            MR. COOPER:  Objection, misstates

 2      testimony, define original.

 3            THE WITNESS:  I do not think that those

 4      three items taken together as a choice is an

 5      original thing.

 6 BY MR. KEENER:

 7      Q.    Although you cannot point to anything

 8 that you've seen with that same three choices?

 9      A.    Correct.

10      Q.    And you're not making any expert

11 opinion that those three choices combined together

12 is some sort of essential combination that a

13 designer would need to do to make a future

14 infantry soldier?

15      A.    Correct.

16      Q.    Someone making a future infantry

17 soldier would have many choices on how to design a

18 shoulder pad?

19      A.    Yes, they would.

20      Q.    And there's no standard ways that they

21 would have to make it?

22      A.    No, there isn't.

23      Q.    There's a virtual unlimited amount of

24 ways?
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 1      A.    Yes.

 2      Q.    And you're not identifying any

 3 characteristics that you believe are

 4 indispensable?

 5      A.    No.

 6            (Plaintiff's Exhibit 193, memorandum

 7      opinion and order, marked for identification.)

 8 BY MR. KEENER:

 9      Q.    I'm going to show you what's been

10 marked Plaintiff's Exhibit 193.  I'm not going ask

11 you to read all of this.

12            MR. COOPER:  Well, I'm going to ask him

13      to read it to the extent he needs to to answer

14      any of your questions.

15 BY MR. KEENER:

16      Q.    My first question is:  You discussed

17 being provided some sort of legal looking document

18 but you couldn't recall what it was.  Do you know

19 if this was it?

20      A.    I do not believe this was it.

21      Q.    I would like to turn your attention to

22 page 18.  There's a section that starts

23 Scènes à faire.  Do you see that beginning of the

24 section?  Are you there?
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 1      A.    Yes, I am.

 2      Q.    Okay.

 3            Now I'm going to start with the second

 4 paragraph that states, "The scènes à faire

 5 doctrine does not bar copyright protection for

 6 work simply because it contains unprotectable

 7 elements.  A claim of infringement, however,

 8 cannot be based on such elements alone -- rather,

 9 it must be the unique combination of those

10 elements (or 'particular novel twists given to

11 them') that provides the originality required for

12 copyright protection."

13            Do you see that?

14      A.    Yes, I do.

15      Q.    Do you have any reason to disagree with

16 anything there?

17      A.    I'm not a lawyer.  I have no reason to

18 disagree nor agree with anything here.

19      Q.    Do you see where it says "a unique

20 combination of those elements"?

21      A.    I also see where it cites some sort of

22 case law.

23      Q.    That wasn't my question.

24      A.    I know that wasn't your question.  I do
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 1 indeed see it but it meanings nothing to me.

 2      Q.    For example, on the shoulder pad, do

 3 you have any opinion one way or the other whether

 4 or not the combination of the size, shape and

 5 banding of Games Workshop's shoulder pads is a

 6 unique combination of elements?

 7      A.    No, I believe it's a rudimentary

 8 arbitrary combination of elements.

 9      Q.    It may be arbitrary but do you believe

10 it's a unique combination?

11      A.    I believe it's a rudimentary

12 combination.

13      Q.    Do you believe anyone else has made

14 that combination?

15      A.    I have no earthly idea.

16      Q.    You are not able to express an opinion

17 that someone else has ever made that combination,

18 are you?

19      A.    Nor that they haven't made it.

20      Q.    Right, so as far as you're aware of,

21 Games Workshop could have been the first person to

22 combine those three elements?

23      A.    They could have been.

24      Q.    And you're not disputing that if they
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 1 claim they were?

 2      A.    I haven't been asked to dispute it.

 3      Q.    You have no basis to dispute it?

 4      A.    I would have to do research to dispute

 5 it.

 6      Q.    And the research you've done, you have

 7 not been able to find any other shoulder pad ever

 8 in existence, in reality or in fantasy or in

 9 science fiction, with those combination of

10 elements?

11      A.    Well, if that had actually been part of

12 the claim, I probably would have researched it to

13 look for those particular things but I was never

14 told in this document that those three arbitrary

15 and rudimentary elements would be in any way

16 important.

17      Q.    But based on the research you did do,

18 you're not able to find -- you were not able to

19 find anything --

20      A.    Based on the research I did not do,

21 yes.

22      Q.    Let me ask my question before you

23 answer it.

24            Based on the research you did and all
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 1 the images you found, you were not able to locate

 2 any that had those three elements?

 3      A.    No.

 4      Q.    The next paragraph talks about "To

 5 qualify for copyright protection, a work must be

 6 original to the author."  There's a case cite.

 7 "Originality in the copyright context 'means only

 8 that the work was independently created by the

 9 author and that it possesses at least some minimal

10 degree of creativity.'"  Another case cite.  "This

11 low threshold permits even a small amount of

12 creativity to render a product protectable under

13 copyright law."

14            Do you see those three sentences?

15      A.    Yes.

16      Q.    Do you have any opinion whether or not

17 any of the Games Workshop products have even a

18 small amount of creativity?

19      A.    I have no opinion in this legal

20 context, no.

21      Q.    Outside the legal context, looking at

22 Games Workshop space marine --

23      A.    Outside the legal context would appear

24 to be irrelevant but if I were asked to say so, I
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 1 would say that it does not possess -- actually, I

 2 would say it possesses a minimal degree of

 3 creativity.

 4      Q.    So you agree that Games Workshop's

 5 space marines possess a minimal degree of

 6 creativity?

 7            MR. COOPER:  Objection, misstates

 8      testimony as to what product you're talking

 9      about.

10            THE WITNESS:  Under this kind of

11      context, I really don't know.  I don't know

12      how to answer this question.

13 BY MR. KEENER:

14      Q.    Without regard to this context.

15            MR. COOPER:  Don't regard the opinion

16      if he tells you not to regard the opinion.

17      Put it out of your mind.

18 BY MR. KEENER:

19      Q.    My question is:  Do you believe Games

20 Workshop's design of the space marine involved a

21 minimal level of creativity?

22      A.    The problem here is that it appears to

23 be a legal term, this minimal degree of

24 creativity, not an actual sort of scholarly or
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 1 artistic or real world term.

 2      Q.    Use it as you would --

 3      A.    I can't use it.  I do not have

 4 experience in law.

 5      Q.    I'm not asking for experience in law.

 6            MR. COOPER:  You did put this court

 7      order in front of him.

 8            MR. KEENER:  Place an objection if you

 9      want.

10 BY MR. KEENER:

11      Q.    My question is:  Without regard to this

12 court opinion, do you believe Games Workshop's

13 design choices involved creating its space marine

14 involved any artistic minimal degree of

15 creativity?

16      A.    I'm sorry, I can't put this out of my

17 mind now that it's in there.

18      Q.    You're unable to answer that question?

19      A.    I'm unable to answer that question.

20      Q.    So you are not going to be opining that

21 they do not contain a minimal level of creativity?

22            MR. COOPER:  Objection to the extent it

23      calls for a legal conclusion, that this whole

24      line of questioning having been spoiled by
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 1      your use of this exhibit.

 2            THE WITNESS:  I really can't answer

 3      that question.

 4 BY MR. KEENER:

 5      Q.    You can't tell me whether or not you

 6 will or will not be opining on that subject?

 7      A.    I don't know.

 8      Q.    That's why I'm asking, are you going to

 9 be opining on the subject whether or not any Games

10 Workshop design involved a minimal level of

11 creativity?

12            MR. COOPER:  I object to the use of

13      "minimal level of creativity."  He's given you

14      what his expert opinion is.  This calls for a

15      legal conclusion.

16            THE WITNESS:  I mean in my previous

17      understanding of what the issues were before

18      seeing this document, I would say there is no

19      minimal level of creativity in the product.

20      It is merely assembled out of commonplace

21      elements from the history of science fiction

22      fantasy and the actual world, but with the

23      context of this document --

24            MR. COOPER:  He didn't ask you about
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 1      the context of the document.

 2 BY MR. KEENER:

 3      Q.    And you previously testified that you

 4 weren't able to identify anything prior existing

 5 with that same combination of known elements,

 6 correct?

 7      A.    Correct.

 8      Q.    And do you believe there was any level

 9 of creativity in choosing what elements to combine

10 together?

11      A.    Not really, no.

12      Q.    So there is no level of creativity

13 involved in combining different known elements

14 together in a unique way?

15      A.    No, it's more of a craft.

16      Q.    But no level of creativity?

17      A.    No level of art.

18      Q.    And that's your expert opinion?

19      A.    Yes, it is a craft, not an art.  Let me

20 put this away.  I don't want to look at this

21 anymore.

22      Q.    Let's look at the bottom of page 19 of

23 that same exhibit.  It begins, "Chapterhouse has

24 presented a report from William F.M. Brewster, the
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 1 Curator of Collections for the First Division

 2 Museum at Cantigny Park in Wheaton, who stated

 3 that Games Workshop's shoulder pads are 'in

 4 keeping' with previous examples of military-style

 5 shoulder pads found throughout history."

 6            Stopping there, is that similar to your

 7 opinion that you believe the shoulder pads are

 8 similar to or derived from other shoulder pads in

 9 history?

10            MR. COOPER:  Objection, this is a

11      question based on what William F.M. Brewster

12      has said, and Dr. Grindley has not read his

13      report, opined on it --

14            MR. KEENER:  Counsel, no speaking

15      objection, place an objection to form and

16      we'll continue.

17 DI         MR. COOPER:  No, I'm going instruct you

18      not to answer.  Your question is absolutely

19      outside the scope and has nothing to do with

20      Dr. Grindley's opinion.

21            Don't answer that question.

22            MR. KEENER:  You're instructing him not

23      to answer and it's not on a basis of

24      privilege; is that understood?  Is that
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 1      correct?  There's no privilege objection and

 2      you're instructing the witness not to answer

 3      in contrary to the rule; is that correct?

 4            MR. COOPER:  That is not correct, it is

 5      not in contradiction to the rules.  This is

 6      absolutely outside the scope of his report.

 7            MR. KEENER:  You understand you can

 8      only instruct him not to answer on the basis

 9      of privilege, correct?

10            MR. COOPER:  The objection here is you

11      cannot ask him to --

12            MR. KEENER:  Then place your objection.

13      Do not instruct him not to answer.

14            MR. COOPER:  I am instructing him not

15      to answer.  If you want to get to the court

16      and get the court to say he should answer a

17      question about what F.M. Brewster said and

18      opined on, then you can do that.  You can get

19      court on the phone right now and the judge can

20      decide whether or not he's going to answer the

21      question.

22 BY MR. KEENER:

23      Q.    Are you refusing to answer the

24 question?
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 1      A.    I'm refusing to answer the question.

 2      Q.    Do you believe that Games Workshop

 3 space marine shoulder pad is similar to other

 4 shoulder pads in history?

 5      A.    Yes, I do.

 6      Q.    The court continues, "Brewster admitted

 7 that he could locate no same or similar

 8 representation of Games Workshop's shoulder pad

 9 design in previous military history."

10            Do you see that?

11      A.    Yes, I do.

12      Q.    Now, do you agree that you were also

13 unable to locate any shoulder pad the same or

14 similar to Games Workshop's space marine shoulder

15 pad in prior military history?

16      A.    I disagree.

17      Q.    Which shoulder pad did you locate that

18 was the same or similar as Games Workshop's

19 shoulder pad?

20      A.    All of them were similar, none were the

21 same.

22      Q.    The court continues, "Upon independent

23 examination, the court finds that Games Workshop's

24 shoulder pads involve enough originality to afford
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 1 them copyright protection.  The unusually large

 2 proportional size of the shoulder pads as compared

 3 to the space marine's head is a creative addition

 4 to the common shoulder pads sometimes worn by

 5 real-life soldiers in battle."

 6            Do you see that?

 7      A.    Uh-huh.

 8      Q.    Yes?

 9      A.    Yes, I do.

10      Q.    Do you agree with that?

11      A.    No, I really don't.

12      Q.    You don't believe that the oversized

13 unusually large size of the shoulder pad

14 distinguishes it from those priorly used in

15 military history?

16            MR. COOPER:  Objection, he just

17      answered that.

18            THE WITNESS:  I don't agree for the

19      simple reason that it's a court decision

20      regarding copyright protection and I don't

21      know anything about copyright protection.

22      That is why I can't agree.

23 BY MR. KEENER:

24      Q.    So you can't agree or disagree with it?
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 1            MR. COOPER:  Objection, misstates

 2      testimony.

 3            THE WITNESS:  I have no opinion and I

 4      have no expertise regarding copyright law.

 5 BY MR. KEENER:

 6      Q.    Okay.  The court continues, "The

 7 shoulder pads created to fit onto Games Workshop's

 8 physical figurines, though more proportionally

 9 accurate, are nevertheless still larger and boxier

10 than those typically found outside of the

11 Warhammer 40,000 fantasy world."

12            Do you agree with the court?

13            MR. COOPER:  You can say whether you

14      agree or disagree.

15            THE WITNESS:  I disagree.

16 BY MR. KEENER:

17      Q.    Why?

18      A.    I disagree because I -- I disagree

19 because when we went through different items on

20 the chart looking at shapes, you were

21 extraordinarily concrete with your level of detail

22 to the point where things had to have an absolute

23 similarity.  They had to be the same.  Now, it

24 appears to me as if that may not actually be
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 1 either the case or not the case.  So when you

 2 defined things as being only the same or similar,

 3 if they are absolutely identical, then these two

 4 shoulder pads in every single example are

 5 dissimilar because they are not wholly identical.

 6 Even by the very fact that they are slightly

 7 different proportion would completely obviate any

 8 sort of claim of sameness.  So yes, I would have

 9 to disagree with this because it seems to be -- it

10 does not seem to be based on reason.

11      Q.    Despite your belief the court's opinion

12 is not based on reason, let's talk about

13 proportionality.

14            MR. COOPER:  Objection, that's

15      argumentative, and misstates his testimony.

16 BY MR. KEENER:

17      Q.    Do you understand whether or not Games

18 Workshop space marine shoulder pad would fit on a

19 Games Workshop space marine model?

20      A.    I'm sorry, could you repeat that?

21      Q.    Do you have any understanding on

22 whether or not a Games Workshop shoulder pad would

23 fit on a Games Workshop space marine model?

24      A.    I would suppose that it would.
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 1      Q.    Do you have any understanding on

 2 whether or not the Chapterhouse shoulder pad would

 3 fit on a Games Workshop space marine model?

 4      A.    Yes, but I don't know how.

 5      Q.    You don't have any understanding?

 6      A.    Of how, no.

 7      Q.    Why is that?

 8      A.    I have not handled the pieces.

 9      Q.    Have you seen pictures of them

10 assembled?

11      A.    I've seen pictures of them assembled

12 but I cannot tell from the pictures how they were

13 actually assembled.

14      Q.    So you don't know whether or not it

15 would fit on a Games Workshop space marine?

16      A.    I don't know if we've actually seen

17 individual shoulder pieces fitted onto actual arm

18 pieces and torsos of Games Workshop figures or if

19 we've seen shoulder pieces fitted onto torsos that

20 were produced by Chapterhouse.  I don't think

21 that's ever clear.  I could be incorrect if you

22 could show me a specific number.

23      Q.    Why don't we look at page 12 of your

24 chart.  There is a shoulder pad which I believe is
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 1 fitted on to a Games Workshop arm.

 2      A.    Is it fitted on the arm or is it fitted

 3 on the torso?

 4      Q.    My understanding is it's fitted on the

 5 arm.

 6      A.    Understanding or knowledge?

 7      Q.    My understanding is it's fitted on the

 8 arm.

 9      A.    So you don't know?

10      Q.    I do.  It's fitted on the arm.

11      A.    Okay, so it's fitted on the arm.  Then

12 I guess it fits on the arm.

13      Q.    Based on your research of prior

14 military shoulder pads or other instances of

15 models or pictures, have you identified any others

16 that would fit on the arm of a space marine?

17      A.    Historically.  Suits of armor have been

18 very, very large and space marines are only an

19 inch tall, so no.

20      Q.    So you have not found any that are the

21 same size as Games Workshop's shoulder pad?

22      A.    No.

23      Q.    In any of the research, in prior

24 history or science fiction history, you have found
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 1 no shoulder pads that are the same size as Games

 2 Workshop shoulder pads?

 3      A.    No.

 4      Q.    Do you know whether or not size is

 5 important in this context?

 6      A.    No, I don't.

 7      Q.    In artistic endeavors, do the size of

 8 objects make any difference?

 9      A.    That's a very complicated matter

10 because for the most part, if you're looking at

11 sculpture, even for massive items, most of them

12 are made from very tiny maquettes so I don't

13 actually know if size has a relevancy or not.  In

14 some situations it does, in many others it does

15 not and it's very difficult to say.

16      Q.    Do you know of any artists who make

17 very large representations of a real life small

18 object?

19      A.    Yes, I do as a matter of fact.

20      Q.    Claes Oldenburg come to mind, are you

21 familiar with his work?

22      A.    Could you describe it?

23      Q.    Sure, it could be a very large

24 lipstick.
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 1      A.    Oh, like the buttons on whatever avenue

 2 that is.

 3      Q.    Yeah.

 4      A.    Is that Seventh Avenue or something?

 5 The needle and thread.  There's other such things,

 6 yes.

 7      Q.    And those are absurdly large artistic

 8 creations?

 9      A.    Yes, similar to the work of Jeff Koons,

10 these are pop art.

11      Q.    And they are simply very, very large

12 representations of a real world small object?

13      A.    Yes.

14      Q.    Would you believe there's any level of

15 creativity involved in their artistic endeavors?

16            MR. COOPER:  Object to the

17      hypothetical.

18            THE WITNESS:  That's actually a

19      difficult scholarly question, especially when

20      you're looking at pop art and contemporary,

21      you know, ready-made sculpture in that there

22      is a lot of keen debate in the artistic world

23      on whether or not that does represent a true

24      level of creativity or not.  Some people would

Chapterhouse / Games Workshop Unsigned Page  285 - 288

 285 

Grindley, Carl  2/21/2013  9:09:00 AM

 1      say that it is.  Other people would say that

 2      does not.  I'm not impressed by it.  I think

 3      Koons and the like are hacks so no, I don't

 4      think so it's all that creative.

 5 BY MR. KEENER:

 6      Q.    I'm not asking whether it's all that

 7 creative.  I want to know whether or not you

 8 believe there's any level of creativity involved

 9 in those artistic expressions.

10            MR. COOPER:  Objection, outside the

11      scope.

12            THE WITNESS:  It's very difficult to

13      say.  Dissertations have been written on a

14      single, you know, cast of a Jeff Koons

15      inflatable balloon animal.  It would take me

16      too long to consider whether or not I actually

17      really think that there's any creativity or

18      not.  My dislike of Koons and his sort

19      might -- I don't know.  I honestly don't know.

20 BY MR. KEENER:

21      Q.    So you don't have an expert opinion

22 either way whether or not those types of absurdly

23 large objects or real life objects involve any

24 level of creativity?
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 1            MR. COOPER:  Objection, outside the

 2      scope.

 3            THE WITNESS:  No, I don't think they

 4      are creative.

 5 BY MR. KEENER:

 6      Q.    Let's turn to paragraph 50 of your

 7 report.

 8            You state, "Games Workshop Assault

 9 Cannons or Lascannons are little more than heroic

10 scale gatling guns, mini guns or other comparable

11 multi-barreled weapons."

12            Do you see that?

13      A.    Yes.

14      Q.    What's the basis for your opinion that

15 a Games Workshop lascannon is a multi-barreled

16 weapon?

17            MR. COOPER:  Objection, misstates his

18      expert report.

19            THE WITNESS:  It would be great if I

20      could find the page number.

21 BY MR. KEENER:

22      Q.    Starts on --

23      A.    There you go, page 38, assault cannon.

24      Q.    That wasn't my question.  My question
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 1 is:  What's your basis for saying Games Workshop

 2 lascannons are little more than heroic scale

 3 gatling guns, mini guns or other comparable

 4 multi-barreled weapon?

 5      A.    Assault cannon --

 6      Q.    That wasn't my question again.

 7      A.    Yes, it was.

 8      Q.    My question is:  What's your basis that

 9 a Games Workshop lascannon is little more than a

10 heroic scale gatling gun, mini gun or other

11 comparable multi-barreled weapon?

12      A.    I guess we could quibble about wording

13 but the assault cannon is a gatling gun.

14      Q.    My question is not about the assault

15 cannon.

16      A.    You read that sentence.

17      Q.    No, I didn't.  My question is:  What is

18 the basis for your opinion that a lascannon is

19 little more than a heroic scale gatling gun, mini

20 gun or other comparable multi-barreled weapon?

21      A.    Well, I guess there isn't one

22 because --

23      Q.    Would it be fair to strike the word

24 "lascannon" in that sentence?
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 1      A.    Yes, you can strike the lascannon out

 2 of that sentence.

 3      Q.    Your report then does not contain any

 4 opinions on Games Workshop's lascannon, correct?

 5            MR. COOPER:  Objection, misstates

 6      testimony and the report.

 7            THE WITNESS:  I am not sure.  I would

 8      have to read the report again.

 9 BY MR. KEENER:

10      Q.    I can read the report and look for

11 lascannon but that's the only place where the word

12 "lascannon" appears?

13      A.    I don't know.  I would have to read the

14 report again.

15      Q.    I'm not asking you to read the report

16 again.

17      A.    Then how can you ask me to answer the

18 question if I haven't read the report again?

19      Q.    I'll be happy striking the word

20 "lascannon" out of paragraph 50.  You agree that

21 would be appropriate?

22      A.    That would be appropriate.

23      Q.    Paragraph 51, you discuss Games

24 Workshop flamers or meltaguns.  Do you see that?
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 1      A.    Yes, I need to find 134.

 2      Q.    It starts at the bottom of page 52.

 3      A.    This appears to be the wrong item

 4 number.  Oh, there we are.

 5            Okay, yes, I see what you're talking

 6 about.

 7      Q.    Okay.  Do you have any understanding on

 8 whether a Games Workshop flamer is different from

 9 a Games Workshop meltagun?

10      A.    No.

11      Q.    Do you believe they are the same item?

12      A.    Now I'm not sure.

13      Q.    So for this opinion in your report,

14 which item are you referring to?

15      A.    I'm referring -- in 51, I'm referring

16 to flamers but that's not, as far as I can tell,

17 the picture that's on 134, which I think is the

18 meltagun.

19      Q.    Okay.  So is 51 related to flamers or

20 meltaguns or both?

21      A.    Flamers.

22      Q.    Flamers.  So you're not making any

23 opinion in 51 about meltaguns?

24      A.    No.
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 1      Q.    Do you believe flamers to be at issue

 2 in this case?

 3      A.    I have no idea.

 4      Q.    Let's turn in your chart to item 129

 5 that starts on page 28.  It's the conversion kit

 6 for the Land Raider.

 7      A.    Okay.

 8      Q.    What's your understanding as what's at

 9 issue regarding the Games Workshop and

10 Chapterhouse Land Raider?

11      A.    My understanding of what's at issue

12 here are 12 resin parts that one can affix to a

13 Land Raider model, so 12 resin parts that

14 Chapterhouse produces that then a person could use

15 to modify their Games Workshop item.

16      Q.    And what portions of the Games Workshop

17 Land Raider do those pieces modify?

18      A.    It looks like it's the side and top

19 turrets and then some parts that affix to the side

20 of the object.

21      Q.    Now, you discussed your belief that the

22 Games Workshop Land Raider is derived from the

23 British Mark V?

24      A.    Yes.
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 1      Q.    Is that because of the overall shape of

 2 the Land Raider?

 3      A.    Yes.

 4      Q.    And you understand the overall shape

 5 not to be at issue in this case, right?

 6      A.    I have no idea.

 7      Q.    Well, you just told me what what's at

 8 issue is the side turrets and the center turret,

 9 correct?

10      A.    See, that's the problem because on

11 number 129, GW says whole set and it's unclear

12 what whole set refers to, whereas the actual

13 product is just these 12 risen pieces so I don't

14 know -- I don't quite know what that means.

15      Q.    When you were analyzing this product,

16 which portions did you focus on, if any?

17      A.    Well, the pieces I focused on were the

18 12 component parts which have no resemblance

19 whatsoever to any of the Games world [sic] item.

20      Q.    Or to a British Mark V tank?

21      A.    That's actually even less possible to

22 say because they are just plastic parts that are

23 for the most part reasonably common looking

24 shapes.
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 1      Q.    Okay.  Let's look at the pictures on

 2 page 29.  Can you see the side turret of the

 3 Chapterhouse product and the side turret of the

 4 Games Workshop product?

 5      A.    Yes.

 6      Q.    And would you agree that they have a

 7 similar overall shape?

 8      A.    No, I would not.

 9      Q.    Do they both have a wider front end

10 that extends back and then tapers off into a point

11 at the back?

12      A.    Yes, they do.

13      Q.    They both have the turret portion or

14 the sponson portion at the very front of that?

15      A.    Yes, they do.

16      Q.    Do they both have a sponson that

17 appears to rotate 45 degrees?

18      A.    Yes.

19      Q.    Do they both have a protrusion in the

20 center top of the turret?

21      A.    They are entirely dissimilar

22 protrusions.

23      Q.    Do they both have protrusion there?

24      A.    They have protrusions, yes.
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 1      Q.    Do they both seem to be carrying

 2 similar style weapons?

 3      A.    Similar, yes.

 4            MR. COOPER:  Are you representing to

 5      him that the turrets here are part of the

 6      Chapterhouse product?

 7            MR. KEENER:  I'm not assuming anything.

 8      I'm just asking questions.

 9 BY MR. KEENER:

10      Q.    Would you agree that neither of those

11 turrets looks like the British Mark V turret?

12      A.    Yeah, but they both clearly originate

13 from it.

14      Q.    Looking at the top picture you have for

15 the British Mark V, we can't see the whole turret

16 there, can we?

17      A.    No, we can't.

18      Q.    Do there appear to be any weapons on

19 that turret whatsoever?

20      A.    Not that I can see.

21      Q.    So other than there being a turret

22 there, what other similarity to do you see?

23      A.    Every single other one.

24      Q.    What other one?  You can't see how it's
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 1 shaped in the back, can you?

 2      A.    I don't need to.  I know how it's

 3 shaped in the back.

 4      Q.    From the picture you provide, you don't

 5 show us how it's shaped in the back, do you?

 6      A.    No.

 7      Q.    You don't show us where the weapons

 8 are, do you?

 9      A.    No.

10      Q.    You don't see any protrusion on the top

11 center, do you?

12      A.    No.

13      Q.    So what similarities do you see in the

14 picture other than there being a turret there?

15      A.    Well, look at it.  Look at the shape of

16 the tread, look at the shape of the side of the

17 tank, look at the overall outline of the tank,

18 look at the existence of the turret.

19      Q.    My question is about the turret, not

20 the treads or the side of the tank.

21      A.    The turret has a protrusion that sticks

22 out of the side of the tank track and there are

23 weapons on it.

24      Q.    Do you see any weapons?
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 1      A.    Can't see any them but if you looked at

 2 other images, you would.

 3      Q.    Where are the weapons located?

 4      A.    On front of the turret.

 5      Q.    So why can't we see them here?

 6      A.    You're looking at the back of the tank.

 7      Q.    So the back of this turret does not

 8 come to a point like the Games Workshop and

 9 Charterhouse pictures do?

10      A.    Right.

11      Q.    So you don't show a picture of the

12 front of the tank?

13      A.    No.

14      Q.    Would you agree with me that the next

15 picture from Luther Arkwright has turrets but

16 beyond that, no other similarity to the Games

17 Workshop product?

18      A.    I think turret is enough.

19      Q.    It's a different expression of a

20 concept of a turret?

21      A.    Yes, as is the Chapterhouse one.

22      Q.    And the next picture from Epic Comics,

23 I don't see any side turrets on that picture, do

24 you?
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 1      A.    No.

 2      Q.    And that's the extent, those three

 3 pictures are the extent of the references you

 4 found regarding this product, right?

 5      A.    It's difficult to define product when

 6 we're only looking at these 12 resin pieces.

 7      Q.    You understand those 12 resin pieces to

 8 create side turrets, correct?

 9      A.    Yes.

10      Q.    And these are the only three pictures

11 of either prior military tanks or sci-fi tanks

12 that you've included in your report, correct?

13      A.    Yes.

14      Q.    And one of them doesn't have side

15 turrets?

16      A.    Yes.

17      Q.    One of them has -- looks like a series

18 of three turrets along the side.

19      A.    Yes.

20      Q.    And one of them we can't even see the

21 whole turret.

22      A.    Yes.

23      Q.    And that's the extent of the images you

24 include in your report?
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 1      A.    Yes.

 2      Q.    Is it your opinion that Games Workshop

 3 side turrets is based on any of these three

 4 pictures?

 5      A.    Based on the ultimate origin of the

 6 image is indeed this tank and its turret, yes.

 7      Q.    But you don't include any picture that

 8 allows us to see that similarity?

 9      A.    No.

10      Q.    Do you believe Games Workshop's turret

11 has any level of creativity involved in it?

12      A.    Yes.

13      Q.    What level of creativity is involved?

14      A.    The -- I don't know, the most basic

15 type, just that it's not the same as the original.

16      Q.    What about the --

17      A.    In terms of sameness as you've defined

18 it as being exactitude.

19      Q.    What about the choice of having it

20 taper toward the back of the tank, is that a level

21 of creativity that Games Workshop had?

22      A.    I think by tapered, you'd have to get

23 precise measurements since this claim, as far as I

24 can tell now, it seems to hinge on extraordinarily
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 1 minute measurements so I do not believe taping is

 2 enough to make such a claim.

 3      Q.    I'm not asking about minute

 4 measurements.

 5            Can you see where the Games Workshop

 6 turret as it goes back angles in towards a point

 7 at the back of the tank?

 8      A.    Yes, I can see that.

 9      Q.    And you see that similar shape in the

10 Chapterhouse product?

11      A.    No, I do not.

12      Q.    Do you agree that Chapterhouse product

13 angles back and tapers toward the back?

14      A.    Not in the same way, no.

15      Q.    Do they both angle back?

16      A.    They angle back but at different

17 angles.

18      Q.    Do they both taper to an end?

19      A.    I don't know, I'd have to see.  No,

20 they do not.  Clearly they do not.

21      Q.    None of the pictures you have provided

22 have any sort of angling in the back of the

23 turret, do they?

24      A.    I think that's wholly irrelevant.  Look
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 1 at the tapering of the object.

 2      Q.    That's not my question.

 3            Do any of the pictures you provide have

 4 any angling in the back of the turret?

 5      A.    Yes, 90 degree angling.

 6      Q.    Other than a straight 90 degree angle,

 7 do any of them have any other angle in the back of

 8 the turret?

 9      A.    No.

10      Q.    Let's look at product 130 starting on

11 page 32.

12            The extent of your analysis of this

13 product in column 3 simply says see analysis of GW

14 weapons in report, correct?

15      A.    Yes.

16      Q.    And by that, you mean in the numbered

17 paragraphs of your report?

18      A.    Yes.

19      Q.    Do you discuss turrets anywhere in that

20 report?

21      A.    No, I don't believe I do.

22      Q.    Do you discuss lascannons anywhere in

23 that report other than the spot we crossed off?

24      A.    No, I don't believe we do.
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 1      Q.    So where am I supposed to look in your

 2 report?

 3      A.    I guess now you're not.

 4      Q.    So you have no opinions, expert

 5 opinions about product 130?

 6            MR. COOPER:  Objection, misstates

 7      testimony.

 8            THE WITNESS:  I have an opinion about

 9      this product, yes.

10 BY MR. KEENER:

11      Q.    Nothing expressed in your report?

12            MR. COOPER:  Objection, misstates

13      testimony and the report.

14            THE WITNESS:  I don't believe I have

15      anything specifically written.

16 BY MR. KEENER:

17      Q.    I don't care if it's specific or

18 general.  I want to know if you have any expert

19 opinions you express anywhere in your report about

20 this product.

21      A.    No.

22      Q.    Let's go to product 131 starting on

23 page 38.  Again, all it says in column 3 is "See

24 analysis of GW weapons in report."
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 1            Do you have an opinion, expert opinion

 2 expressed anywhere in your report about this

 3 product?

 4      A.    No.

 5      Q.    Let's go to product 132, the

 6 open-fisted power claw.

 7      A.    Yes.

 8      Q.    It's on page 42.  Here you include two

 9 sentences discussing differences between the

10 Chapterhouse product and the Games Workshop

11 product.  Do you see that?

12      A.    Yes.

13      Q.    Prior to this, I didn't see any entry

14 where you identified anything dissimilar between

15 the Games Workshop and Chapterhouse products.

16      A.    Correct.

17      Q.    Why didn't you identify anything

18 dissimilar in the prior products?

19      A.    Probably time constraints for the

20 preparation of this report.

21      Q.    In products other than 132, so all

22 the --

23      A.    I could expand upon them if you like.

24      Q.    I'm not interested in your expanding.
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 1 I want to know what opinions you include in your

 2 report.

 3            So for all the products prior to 132,

 4 you have not expressed any opinions anywhere in

 5 your report or the chart about any differences or

 6 similarities between the Games Workshop product

 7 and the Chapterhouse product, correct?

 8      A.    Sometimes I have, yes.

 9      Q.    Where?

10      A.    By pointing to historical similarity or

11 a similarity in the world of fiction or popular

12 culture between a Games Workshop product and its

13 sort of thematic origins, that rules out a

14 significant similarity between Chapterhouse's

15 product and Games Workshop's products.

16      Q.    Here you identify two differences

17 between the Chapterhouse product and the Games

18 Workshop product, agreed?

19      A.    Agreed.

20      Q.    And prior to this, you didn't identify

21 any differences between the Chapterhouse product

22 and the Games Workshop product, correct?

23      A.    Correct.

24      Q.    Now, the two differences you identify
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 1 is -- the first difference appears to be the

 2 number of claws, two for the Chapterhouse product

 3 and one for the Games Workshop product, correct?

 4      A.    Correct.

 5      Q.    And whether the claws are mounted at

 6 the wrist or the knuckle.

 7      A.    Correct.

 8      Q.    And those are the only differences you

 9 identify between these two products, correct?

10      A.    Those make them completely dissimilar.

11      Q.    Those are the only two differences you

12 identify in these two products, correct?

13      A.    Yes.

14      Q.    And then you further state that the

15 Games Workshop product is recognizable as

16 derivative of, and you show a picture of Wolverine

17 and a picture of a Predator weapon.

18      A.    Yes.

19      Q.    And those are the only two items you

20 show here, correct?

21      A.    Correct.

22      Q.    Now, looking at the picture of

23 Wolverine, how many claws are on Wolverine?

24      A.    It appears to be three.
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 1      Q.    And are they part of a glove or some

 2 sort of armored gauntlet?

 3      A.    Neither.

 4      Q.    What are they part of?

 5      A.    They are part of like an internal

 6 skeletal metal interior.

 7      Q.    So they are protrusions out of his

 8 skin?

 9      A.    Yes.

10      Q.    Not incorporated into a metal gauntlet

11 in any way?

12      A.    No.

13      Q.    And for Predator, are we looking at a

14 weapon you hold?

15      A.    No, you're looking at a weapon that you

16 kind of bolt on over your arm, sort of arm.

17      Q.    So not integrated into a gauntlet?

18      A.    No.

19      Q.    How many claws are there?

20      A.    Well, in that particular image, there's

21 one, but in the Predator cannon it varies.

22      Q.    Other than the existence of a claw on a

23 hand, are you identifying any other similarities

24 between Games Workshop's product and the prior
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 1 works you've identified?

 2      A.    No.

 3      Q.    Let's take a look at the pictures on

 4 page 42.

 5      A.    Okay.

 6      Q.    This is a picture of Games Workshop's

 7 open-fisted power claw and a picture of Games

 8 Workshop's power fists.  Do you agree with that?

 9      A.    Yes.

10      Q.    Now, you only comment on the claws.  I

11 don't see any comment on any other aspect of these

12 arms, do you?

13      A.    No.

14      Q.    Why not?

15      A.    Because once something is not exact, it

16 is no longer similar according to what you've

17 already said to me.

18      Q.    I didn't say anything to you before you

19 wrote this report.

20      A.    I know.

21      Q.    So my question is when you're writing

22 this --

23      A.    I thought.

24      Q.    Let my finish my question -- why did
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 1 you only focus on the existence of claws?

 2      A.    Because that seemed the most relevant

 3 part of the design.

 4      Q.    Do you see other similarities in the

 5 design?

 6      A.    I don't think I need to now.

 7      Q.    Can you see other similarities in the

 8 design?

 9      A.    I see insignificant and superficial

10 resemblances but nothing that is the same.

11      Q.    Do you see a shoulder pad integrated on

12 the model?

13      A.    I'm not quite sure that's what I do

14 see.  The shoulder pad, the big ones fit over the

15 top of these.

16      Q.    Do you see some sort of shoulder armor

17 here?

18      A.    I see a shoulder.

19      Q.    The shoulder shape is similar between

20 the two?

21      A.    No, it is not.

22      Q.    Why not?  Are they both a half an

23 ovoid?

24      A.    No, they are not.  The Games Workshop
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 1 ones are clearly half circles, whereas the

 2 Chapterhouse one does appear to be an oval, the

 3 Games Workshop ones have a square and for the

 4 hydraulic piece that moves the elbow joint,

 5 whereas the Chapterhouse one appears to be more

 6 rectangular in nature.  The elbows appear to be

 7 more present and sort of protruding in the

 8 Chapterhouse one than in the --

 9      Q.    Let me stop are you here.  I didn't ask

10 any of those question.

11            MR. COOPER:  Don't interrupt the

12      witness.  Please finish your answer.

13            THE WITNESS:  The Chapterhouse elbow

14      armor protrudes further out than the Games

15      Workshop ones.  The sort of hydraulic supply

16      for the fist itself in the Chapterhouse

17      version comes from the elbow area rather than

18      the shoulder area.  The number of segments in

19      the hydraulic tube is more numerous in the

20      Chapterhouse than in the Games Workshop.  The

21      design of the glove itself differs from the

22      two.  I see really no resemblance between the

23      two products except that they are both

24      recognizably arms with hands.
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 1 BY MR. KEENER:

 2      Q.    Okay.  Again, I appreciate if you'd

 3 listen to the question I ask.

 4            Do both of them have hydraulic units to

 5 the shoulder -- to the elbow?

 6      A.    They don't.  The Games Workshop one,

 7 the hydraulic unit clearly goes to the shoulder,

 8 whereas in the Chapterhouse one, it clearly goes

 9 to the elbow.

10      Q.    Okay, I'm talking about do you see a --

11 the shoulder armor, at the bottom and middle of

12 the shoulder armor there is a cutout piece with a

13 tube connecting from that cutout piece to the

14 middle of the elbow?

15            MR. COOPER:  Which product are you

16      talking about?

17            MR. KEENER:  Both of them.

18 BY MR. KEENER:

19      Q.    Do you see that?

20      A.    Yes, I see that.

21      Q.    So they both contain some sort of

22 hydraulic that goes from a cutout in the shoulder

23 armor to the middle of the elbow, correct?

24      A.    No, not correct.
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 1      Q.    What's different?

 2      A.    The difference is the design of the

 3 elbow and the design of the hydraulic piece.  The

 4 hydraulic piece in the Games Workshop one is a

 5 two-part sort of hydraulic piston, whereas the

 6 design of the hydraulic system in the Chapterhouse

 7 one is I guess the piston part is inside the elbow

 8 plate with what looks to be a round kind of

 9 securing rivet or something on the exterior of it,

10 so I don't think they resemble each other.

11      Q.    Again, my question wasn't whether they

12 resemble each other.

13            Do they both have a hydraulic unit

14 connecting a cutout in the shoulder armor to the

15 elbow joints?

16      A.    Yes.

17      Q.    Do they both have an extra piece of

18 armor on the bottom of the elbow joint?

19      A.    It's difficult to tell from the image.

20      Q.    You don't know one way or the other?

21      A.    Well, I don't know if it's a piece of

22 armor or not.  In the Chapterhouse one, it's a

23 much larger piece where the hydraulic system

24 actually connection to so I'm assuming it's
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 1 actually part of the hydraulic unit, whereas on

 2 the Games Workshop one, it seems to be a free

 3 floating piece that doesn't have anything to do

 4 with the hydraulics.

 5      Q.    Do they both have a cable underneath

 6 the arm hanging down connected to the glove?

 7      A.    Well, the Chapterhouse one appears to

 8 be connected to the claw mechanism and not the

 9 glove, whereas the Games Workshop one appears to

10 be connected to the glove itself.

11      Q.    Do they both have a large cable hanging

12 underneath them?

13      A.    They both have a cable hanging

14 underneath them.

15      Q.    Looking at the inside of the hand,

16 which would be the right-hand picture on both

17 sets, do you see that?

18      A.    Yes.

19      Q.    Do they both have a half circle cutout

20 in the bottom of the palm?

21      A.    Yes, they do.

22      Q.    Do they both have a much shallower

23 cutout circle on the top of the palm?

24      A.    No, the Games Workshop one seems to be
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 1 a much larger cutout on the finger side of the

 2 palm, whereas the one on Chapterhouse is

 3 extraordinary small.

 4      Q.    Do they both have a cutout on the top

 5 of the palm?

 6      A.    You mean the bottom -- the top, this

 7 part (indicating)?

 8      Q.    Yes.

 9      A.    Yes, they both have a cutout.

10      Q.    Do they both have a single line going

11 through the middle of the top of the palm?

12      A.    It's very difficult -- I can't tell

13 from this image.

14      Q.    Do they both have armored articulating

15 fingers?

16      A.    No, they do not appear to do so.  The

17 fingers in the Games Workshop ones do appear to be

18 articulated and removable, whereas the fingers in

19 the Chapterhouse one do not seem to be that way.

20      Q.    You don't think that picture on the

21 right of the Chapterhouse product has lines across

22 the fingers for articulation?

23      A.    No, I don't think it does because I

24 think that's actually the underside of the square
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 1 protuberance that holds the blades in place,

 2 although it's difficult to tell.

 3      Q.    From the picture at the top of the next

 4 page where the blades are removed, from there can

 5 you tell on the right-hand picture that there are

 6 actually lines across for the articulating

 7 fingers?

 8      A.    I can't really tell because I only see

 9 the top part of the fingers.  I would have to see

10 the bottom parts to tell if they were articulated.

11      Q.    If we go to the next product, 133, am I

12 correct again since you're analysis says "See

13 product entry 132" that your opinions are the same

14 as the product we just discussed?

15      A.    Yes.

16      Q.    Let's talk about product 134, which is

17 the Pilum Imperial Attack Jet Bike.  You don't

18 discuss this product anywhere in your numbered

19 report, do you?

20      A.    No, I don't think I do.

21      Q.    And the entirety of your analysis in

22 this chart is simply a picture of an air/raft?

23      A.    Yes.

24      Q.    And no text accompanying that?
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 1      A.    No.

 2      Q.    So is it your expert opinion that Games

 3 Workshop design is derived off of this picture?

 4      A.    No.

 5      Q.    Do you have any opinions whatsoever

 6 about this product?

 7      A.    Yes, I do.

 8      Q.    Have you expressed those opinions

 9 anywhere in your expert report or this chart?

10      A.    No.

11      Q.    So you will not be opining any expert

12 opinions about this product at trial, correct?

13            MR. COOPER:  Objection, misstates

14      testimony.

15            THE WITNESS:  I do not believe these

16      products are even remotely similar.

17 BY MR. KEENER:

18      Q.    My question is:  You have not expressed

19 any expert opinion anywhere in your report or your

20 charts about this product, correct?

21      A.    Other than showing that there is a

22 common origin for any sort of floating open sort

23 of hover bike craft, no, but I would think that

24 would be self-evident.
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 1      Q.    So other than that picture, you will

 2 not be expressing at trial any other opinions

 3 regarding this product, correct?

 4            MR. COOPER:  Objection, misstatements

 5      testimony.

 6            THE WITNESS:  I would probably like to

 7      discuss the absence of wheels on one.  I would

 8      probably like to express --

 9 BY MR. KEENER:

10      Q.    None of those you've discussed anywhere

11 in your report or exhibits, correct?

12            MR. COOPER:  Objection, misstates the

13      images in this chart.

14            THE WITNESS:  I would think that I

15      would be permitted to describe both images if

16      someone is looking at them, and I would point

17      out the differences in the grill, I would

18      point out the differences in that one floats,

19      one obviously has wheels.  I would point out

20      any number of things if I was asked to lead

21      somebody through an understanding of these two

22      images.

23 BY MR. KEENER:

24      Q.    You understand your report was supposed
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 1 to contain any opinions you have about those two

 2 pictures, correct?

 3            MR. COOPER:  Objection, misstates

 4      testimony and this report as to what is in

 5      this report.

 6            THE WITNESS:  I think in this report,

 7      we get to see that there is no resemblance

 8      between these two products.

 9 BY MR. KEENER:

10      Q.    I understand.  My question is:  Was it

11 your understanding that you were supposed to write

12 down any expert opinions you were going to offer

13 at trial about this product?

14      A.    I'm sorry, could you rephrase that?

15      Q.    Was it your understanding that you were

16 supposed to write down any expert opinions you had

17 about this product?

18      A.    I thought it was more to clarify where

19 there were moments of confusion rather than to

20 state what is apparent.

21      Q.    Was it your understanding that you

22 needed to write down every expert opinion you had

23 about these products?

24      A.    I believe that the images are a form of
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 1 writing down.

 2      Q.    Columns one and column two, you didn't

 3 add anything to those, those were provided to you,

 4 right?

 5      A.    Correct.

 6      Q.    The only thing you added was the

 7 picture of the air/raft, right?

 8      A.    Yes.

 9      Q.    Other than that one picture, did you

10 write down any other opinions you had about this

11 product?

12      A.    No.

13      Q.    So you are not going to express any

14 other opinions at trial about this products,

15 correct?

16            MR. COOPER:  Objection, misstates the

17      testimony and the chart and what you're

18      allowed to testify at trial about.

19            THE WITNESS:  I don't know what I can

20      testify at trial about.

21 BY MR. KEENER:

22      Q.    Are there opinions that you have about

23 this product other than the picture of the

24 air/raft?
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 1      A.    Yes, I have a lot of opinions about it.

 2      Q.    And you didn't write any of those down,

 3 did you?

 4      A.    No.

 5      Q.    In either your text of your expert

 6 report or any of your charts, correct?

 7            MR. COOPER:  Objection,

 8      mischaracterizes the report.

 9            THE WITNESS:  I think that this chart

10      itself is now basically my work.

11 BY MR. KEENER:

12      Q.    My question is:  Did you write down any

13 of the expert opinions you have about that product

14 in either the report or your chart?

15      A.    Well, in -- this is an exhibit that

16 goes with the report and this is something that I

17 would have wanted to be in, then yes.

18      Q.    Columns one and two were provided to

19 you, you made no changes, correct.

20      A.    That is correct.

21      Q.    The only thing you added is column

22 three, which has solely the picture of the

23 air/raft?

24      A.    Correct.
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 1      Q.    So did you add anything else anywhere

 2 that contain your opinions about that product?

 3      A.    I don't think that the matter of adding

 4 can be separated from the matter of it existing as

 5 an exhibit.

 6      Q.    Okay.  Let's look at page 58.

 7            The top picture, there's a sidecar to

 8 the bike.  Do you see that?

 9      A.    Yes, I see that.

10      Q.    And there's a weapon on the sidecar?

11      A.    Yes.

12      Q.    And there's a blowup of that weapon on

13 the bottom picture?

14      A.    Yes.

15      Q.    And you understand that to be a Games

16 Workshop heavy bolter?

17      A.    Yes, I do.

18      Q.    And on the following page on 59,

19 there's another picture of a Games Workshop heavy

20 bolter?

21      A.    Yes.

22      Q.    Now, do you see how the design has in

23 addition to the hole at the front of gun where the

24 projectile comes out, there's also a large
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 1 singular circular on the side?

 2      A.    Yes.

 3      Q.    Were you able to find any weapons with

 4 that similar design in your work on this case?

 5      A.    The hole in the breach of any sort of

 6 projectile weapon is just a standard part of a

 7 projectile weapon.

 8      Q.    I'm talking about in addition to the

 9 hole where the projectile comes out, do you see

10 there's a large single hole on the side of the

11 barrel?

12      A.    Yes, that's a breach.

13      Q.    Have you identified any weapons in

14 sci-fi or prior history that have that same large

15 hole on the side?

16      A.    That have a breach?

17      Q.    No, that have a large --

18      A.    Yes, a breach on the side.

19      Q.    Let me ask the question.  To have a

20 large singular circular hole on the side of the

21 barrel.

22      A.    Where?  What?  What piece are you

23 actually talking about?

24      Q.    If you look at the tip of the barrel --
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 1      A.    Yes.

 2      Q.    -- do you see a large circular hole on

 3 the side --

 4      A.    Oh, on the side of the barrel.  Yeah,

 5 that's just, you know, a compensator, just a flash

 6 hider.

 7      Q.    Have you identified any weapons,

 8 whether prior military history or futuristic, that

 9 have that same large circle hole on the side of

10 the tip of the barrel?

11      A.    I think that's asking me to identify a

12 wheel.

13      Q.    My question is simple.  Have you

14 included any picture --

15      A.    No, I haven't.

16      Q.    Have you included any pictures that

17 include such a tip?

18      A.    No, I have not.

19      Q.    Have you included any text anywhere in

20 your report that address that tip?

21      A.    No.

22      Q.    If you look at page 59, the top weapon

23 is described as a multi-melta.  Do you see that?

24      A.    Yes.
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 1      Q.    And it is a stacked two-barreled

 2 weapon?

 3      A.    Yes.

 4      Q.    With vents on the side?

 5      A.    Yes.

 6      Q.    And a tapering on the nozzle?

 7      A.    No, I can't see a tapering on the

 8 nozzle.

 9      Q.    There's a large circular vented portion

10 and a smaller tip protruding out of that?

11      A.    Yes.

12      Q.    Did you identify anywhere in prior

13 works a design that had such two-stacked barrels?

14      A.    I believe it's absurd to claim a barrel

15 displacer as being in any way original.

16      Q.    Did you find any pictures of any weapon

17 with two stacked barrels with heating vents on the

18 side and a small protrusion coming out of them?

19      A.    The small protrusions are just the

20 barrels.

21      Q.    That's not my question.

22            Did you find any weapons in any of the

23 prior works with those elements?

24      A.    I know of many.
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 1      Q.    Did you --

 2      A.    I did not provide any, no.  I didn't

 3 think it was necessary.  It's so obviously not

 4 original.

 5      Q.    So you did not provide any expert

 6 opinions anywhere in your report about those

 7 design elements?

 8      A.    No.

 9      Q.    Okay.  Let's turn to product 137 on

10 page 73 entitled Heresy-Era shoulder pads for

11 terminators type E.

12            Are you there?

13      A.    Yes, I am.

14      Q.    Do you see in the Games Workshop

15 picture on page 74 the shape of the shoulder pad?

16      A.    Yes, I do.

17      Q.    And where there's kind of a cutout on

18 the outer portion of the shoulder pad?

19      A.    Yes.

20      Q.    Did you identify any prior shoulder

21 pads with that shape?

22      A.    I don't think I needed to.

23      Q.    Did you identify any prior shoulder

24 pads with that shape?
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 1      A.    No.

 2      Q.    Do you see how there's what look to be

 3 leather straps or flaps hanging down from the

 4 shoulder pad?

 5      A.    It's impossible to tell from that

 6 picture.

 7      Q.    Do you see anything hanging down from

 8 the shoulder pad?

 9      A.    Yes, I do.

10      Q.    Did you identify any shoulder pads with

11 similar items hanging down from them?

12      A.    No, and neither did the claim.

13      Q.    When you look at the Games Workshop

14 picture on page 75, there it's a little clear to

15 see straps hanging down from the shoulder pad,

16 correct?

17      A.    Yes, they appear to be fabric.

18      Q.    Did you identify any shoulder pads that

19 had a similar design?

20      A.    No, I did not, especially not the ones

21 produced by Chapterhouse.

22      Q.    And do you see again in the Games

23 Workshop picture on 75 how the armor portion is

24 kind of an overlapping two-level shoulder pad?
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 1      A.    Yes, with a gap in between the two

 2 levels, which again is unlike any of the

 3 Chapterhouse products.

 4      Q.    Again, that's not my question.  Please

 5 focus on my question.

 6            Do you see in the Games Workshop

 7 picture on page 75 how the armor portion of the

 8 shoulder pad is two overlapping pieces?

 9      A.    To say two overlapping piece is to

10 mischaracterize them.  There are two overlapping

11 pieces where the overlap is accompanied by a large

12 airspace.

13      Q.    Did you identify any shoulder pads with

14 a similar overlapping feature?

15      A.    No, as far as I'm concerned there are

16 none, not even in the modelling world.

17      Q.    It's a completely unique design?

18      A.    It is.

19      Q.    So we found something that believe is

20 original for Games Workshop?

21      A.    Well, original in the sense that it is

22 unlike other things but it is still recognizably

23 Roman influence shoulder armor so it's not wholly

24 original.
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 1      Q.    Right, before I think you expressed the

 2 opinion that you didn't think any of the Games

 3 Workshop designs were in any way original.

 4      A.    Well, it's not original in terms of

 5 being free from any influence or origin point.

 6 It's obviously from Roman armor.

 7      Q.    But it is original in the sense that

 8 you've never seen something designed like this

 9 before?

10      A.    Not quite like it, no.

11      Q.    And similar on the picture on page 76,

12 again do you see the two overlapping pieces of

13 armor on the shoulder pad?

14      A.    Yes.

15      Q.    And again, you see the flaps hanging

16 down?

17      A.    Not really, no.

18      Q.    You can't make out any flaps hanging

19 down there?

20      A.    I can't tell what it is.

21      Q.    Did you ask to see a better picture?

22      A.    No, I did not.

23      Q.    Again, did you identify any shoulder

24 pad similar to this?
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 1      A.    Similar to?

 2      Q.    Yes.

 3      A.    What do you mean by similar?

 4      Q.    Well, let's start with the two

 5 overlapping pieces extending outwards.

 6      A.    Let me see if there's any examples.  I

 7 can't remember if they made it in or not.

 8            (Witness perusing document.)

 9            I can't see any examples.

10      Q.    Any examples with these flaps hanging

11 down?

12      A.    Yeah, I found many, many examples of

13 that.

14      Q.    Did you include any in your report?

15      A.    I did not include any in my report.

16      Q.    So you're not expressing any opinion on

17 those, correct?

18      A.    Well, I'm expressing an opinion that

19 it's an unoriginal image.

20      Q.    You have not included any opinion

21 anywhere in your report or the exhibits about

22 shoulder pads having flaps and hanging down?

23      A.    There is a multi-plate version of

24 shoulder armor in two separate plates with a Roman
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 1 or a Greek flash figure referenced in Figure 137

 2 which is then referenced in 139.  I would imagine

 3 that would allow me to discuss Roman armor.

 4      Q.    Is that the only place where you

 5 express any opinion about two overlapping shoulder

 6 pieces extending outward?

 7      A.    I believe so.

 8      Q.    And you don't express any opinion about

 9 anything hanging down the shoulder pad anywhere,

10 correct?

11      A.    No.

12      Q.    And do you see in the Games Workshop

13 picture on page 76 how the larger piece of armor

14 has a cutout as it extends toward the shoulder

15 smaller piece of armor?

16      A.    Yes.

17      Q.    Did you identify that feature in any

18 prior existing shoulder pads?

19      A.    No.

20      Q.    Would you agree looking at the

21 Chapterhouse shoulder pad on the opposite side on

22 page 76 that the larger piece of the shoulder pad

23 has a cutout as it extends towards the smaller

24 piece of the shoulder pad?
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 1      A.    Yes, I would.

 2      Q.    Would you agree that both the Games

 3 Workshop and the Chapterhouse pictures on that

 4 page show banding around both the large piece of

 5 shoulder pad and the small piece of shoulder pad?

 6      A.    It's difficult to tell.  It looks it's

 7 more of a painted feature on the Games Workshop

 8 piece, especially since this is a drawing and not

 9 an actual model.

10      Q.    But they both depict banding around the

11 edges?

12      A.    I really don't think they do.  If you

13 look at the profile of the Games Workshop one, it

14 does not appear to be in relief on the smaller of

15 the two plates.

16      Q.    So it's your opinion the Games Workshop

17 picture shows no banding at all?

18      A.    No, that's not what I said.  What I

19 said was that on the Games Workshop one, the

20 banding is not relief on the smaller plate.  It's

21 merely a painted line.

22      Q.    So they both have lines going around

23 the large piece and the small piece of the

24 shoulder pad?
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 1      A.    No, the Chapterhouse one has banding

 2 that's riveted into place.  The Games Workshop one

 3 is merely painted.

 4      Q.    And you don't see any rivets on that

 5 one?

 6      A.    Not on the side that's closest to me,

 7 no.

 8      Q.    The side closest to you around the

 9 neckline, do you see rivets?

10      A.    On the side closest to me on the

11 neckline, I do see what could be rivets, very

12 small ones closely spaced together.

13      Q.    So it wouldn't appear to be painted on,

14 those appear to be rivets?

15      A.    On the larger of the two pieces, yes.

16      Q.    And they both seem to have a series of

17 straps of some type or another hanging down?

18      A.    No, I would not be willing to say that.

19 The ones on the Games Workshop piece, it's unclear

20 what they are.  It could be strips of fabric, it

21 could be feathers, it could be basically anything,

22 whereas the one on the Chapterhouse is thick

23 straps of what appear to be leather with rings and

24 rivets through them.
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 1      Q.    In your expert opinion, are these two

 2 shoulder pads similar?

 3      A.    No, they are not.

 4      Q.    Similar in any way?

 5      A.    No, they are not.

 6      Q.    Do you believe the Games Workshop

 7 design has any level of creativity?

 8      A.    I think the problem with that question

 9 is that I am now unable to remove what this

10 judgment says is a legal definition of creativity.

11 As far as I'm concerned, no, they do not -- it

12 does not have a level of creativity.

13      Q.    Any level of creativity?

14      A.    Not according to my understanding of

15 what creativity is in a nonlegal sense.

16      Q.    What's your understanding of creativity

17 in a nonlegal sense?

18      A.    I have already given you this answer.

19 It would be the creation without outside influence

20 of a thing.

21      Q.    So completely independently developed?

22      A.    Yes.

23      Q.    And so unless something is completely

24 independently developed, it's your expert opinion
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 1 that there is no creativity involved in the

 2 design?

 3            MR. COOPER:  Objection, misstates

 4      testimony.

 5            THE WITNESS:  Creativity is a -- is not

 6      a specifically useful term in terms of

 7      artistic endeavor.

 8 BY MR. KEENER:

 9      Q.    I'm just trying to figure out how you

10 use it.

11            It sounds like your use is it's only

12 creative if it is completely independently

13 developed?

14      A.    Yes.

15      Q.    Without any basis or reference or

16 inspiration or any way in relation to anything

17 prior?

18      A.    Yeah.

19      Q.    So anything other than that you

20 classify as not being creative?

21      A.    No, I classify as being derivative.

22      Q.    And therefore, not creative?

23      A.    Not creative in the true sense of the

24 word "creative."
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 1            THE WITNESS:  May I ask precisely how

 2      long we have left?

 3            MR. KEENER:  Do you want to take a

 4      short break.

 5            (Recess taken from 5:07 p.m. to

 6      5:11 p.m.)

 7 BY MR. KEENER:

 8      Q.    All right, let's turn to page 88, which

 9 is product 144, the Werecroc.

10      A.    There we go.

11      Q.    Now, unless I missed something, I

12 didn't see any opinions expressed in the numbered

13 paragraphs in your report about this product.  Is

14 that correct?

15      A.    No, I don't think there is.

16      Q.    And the entirety of what you added to

17 this chart are two pictures?

18      A.    Yes.

19      Q.    And you added no additional text to

20 explain your opinions other than those two

21 pictures?

22      A.    Correct.

23      Q.    Looking at the Games Workshop picture,

24 would you agree that it appears to be some sort of
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 1 combination between a crocodile and an ogre?

 2      A.    No, I would think that it's just a

 3 lizardman.

 4      Q.    You don't see any crocodile features?

 5      A.    No, I just see a lizardman.

 6      Q.    And that's what you see with the

 7 Chapterhouse product as well?

 8      A.    Yes, I just see another lizardman.

 9      Q.    And so the two pictures you provided

10 are pictures of other lizardmen?

11      A.    Of other lizardmen, yes.

12      Q.    So other than the concept of lizardmen

13 being out there, are you expressing any other

14 opinions regarding this product?

15      A.    No, no, I'm not.

16      Q.    Would you agree that Games Workshop's

17 expression of a lizardman is different than the

18 two pictures you provide?

19      A.    Yes.

20      Q.    For example, your pictures are wearing

21 clothes.

22      A.    Yes.

23      Q.    And your pictures appear to have beaks.

24      A.    Yes.
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 1      Q.    And at least your first picture appears

 2 to have relatively skinny legs.

 3      A.    Yes.

 4      Q.    And the weapons in your pictures are

 5 different than the weapons in the Games Workshop

 6 products.

 7      A.    Oh, I would actually -- can I add

 8 something?

 9      Q.    Okay.

10      A.    Although they do indeed have skinny

11 legs, the point of comparison that's very

12 interesting between the first image and the Games

13 Workshop is that the legs have an extra joint in

14 them.  So you can see they are like bird legs in

15 both the Games Workshop and the provided image

16 rather human like legs.

17      Q.    You believe the Games Workshop's legs

18 are double-jointed?

19      A.    I believe that there is -- the figure

20 is standing on sort of like toes with the edge of

21 what would be the heel of the foot being carried

22 further up, so you can see that in the middle

23 picture and the picture on the left quite clearly.

24      Q.    Would you agree that your two pictures
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 1 depict someone holding a single-handed weapon?

 2      A.    Yes.

 3      Q.    And the Games Workshop's weapons are

 4 double-handed?

 5      A.    Yes.

 6      Q.    Would you agree the weapons are

 7 different?

 8      A.    Yes.

 9      Q.    Someone's described Games Workshop

10 weapons as having a Aztec influence.  Would you

11 agree?

12      A.    I think that's incorrect.  I think

13 whoever made that assertion is wrong.  They're

14 clearly Polynesian.

15      Q.    And the pictures you provided are not

16 Polynesian?

17      A.    No.

18      Q.    So would it be fair to say you did not

19 find any prior lizardman warriors where you had an

20 upright lizard without clothes carrying a

21 two-handed weapon?

22      A.    Yes.

23      Q.    So as far as you were able to

24 determine, that is an original combination of
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 1 elements?

 2      A.    No.

 3      Q.    You were not able to find that

 4 combination of elements in any prior existing

 5 works, correct?

 6      A.    Yes, I am.  It just didn't make it into

 7 the report.

 8      Q.    I don't want to ask about things that

 9 didn't make it into the report.

10            You did not include in your report any

11 examples of prior works with those three common

12 elements?

13      A.    No, I did not include the lizardmen

14 from the Dungeons & Dragons.

15      Q.    That's not the question I asked.

16      A.    I did.

17      Q.    It's a yes or no question.

18            Did you include any pictures of prior

19 works in your report or the accompanying chart

20 that include a large lizardman warrior without

21 clothes carrying a two-handed weapon?

22      A.    No, I did not.

23      Q.    Please turn to page 96 which begins

24 product 149.
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 1      A.    I found it.

 2      Q.    In the entire analysis you added to

 3 this product was "See analysis of space marine

 4 shoulder pads in report."

 5      A.    Yes.

 6      Q.    That's the entirety of the analysis?

 7      A.    I believe so.

 8      Q.    If you look at the Chapterhouse

 9 product, which a picture is on page 97 --

10      A.    Yes, I see that.

11      Q.    -- there's a design on the shoulder

12 pad.

13      A.    Yes.

14      Q.    You are not expressing any expert

15 opinion about that design, are you?

16      A.    I don't believe I am.  Wait.  No, I

17 don't believe I am.

18      Q.    You were not able to locate that design

19 in any prior works, were you?

20      A.    Yes, in Haroldry and anarchist symbols.

21      Q.    You didn't include in your report the

22 prior works that depict this design, do you?

23      A.    No.

24      Q.    So you're not making any expert opinion
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 1 about the design of that work, are you?

 2      A.    No.

 3      Q.    Same with the next product on page 99.

 4      A.    Correct.

 5      Q.    You're not expressing any expert

 6 opinion about the design on that shoulder pad,

 7 correct?

 8      A.    Correct.

 9      Q.    Go to page 102 to 103.

10      A.    Okay.

11      Q.    You include one picture of a

12 preexisting work --

13      A.    Yes.

14      Q.    -- for this analysis, correct?

15      A.    Yes.

16      Q.    You're not relying on any other

17 pictures in forming this opinion?

18      A.    Correct.

19      Q.    In the picture you included, the bottom

20 of the handles are straight in your prior work,

21 correct?

22      A.    Yes.

23      Q.    And they don't include any sort of

24 protrusion towards the inside of the weapon?
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 1      A.    No.

 2      Q.    And the picture you included, that was

 3 not incorporated in a shoulder pad, was it?

 4      A.    I'm sorry?

 5      Q.    The picture you include was not

 6 incorporated in a shoulder pad, was it?

 7      A.    I think it was, wasn't it?  Don't we

 8 see it right there?

 9      Q.    You believe that's on a shoulder pad?

10      A.    Size of the emperor, middle column, are

11 we looking at that?

12      Q.    I'm looking at the prior existing work

13 you found.

14      A.    Yeah, cross scythes in the Thirteen

15 Club logo.

16      Q.    Yes.

17      A.    I believe that is exactly what is

18 depicted in the other things.

19      Q.    My question is:  The picture you found

20 in prior works, did you find it on a shoulder pad?

21      A.    Oh, no, I did not find it on a shoulder

22 pad.

23      Q.    So you didn't find any example of cross

24 scythes on a shoulder pad?
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 1      A.    No.

 2      Q.    Let's go to page 116.

 3            Do you see both the Chapterhouse and

 4 Games Workshop shoulder pads having a arrow

 5 pointing upwards design on the shoulder pads?

 6      A.    Yes, I do.

 7      Q.    You're not expressing any expert

 8 opinion about the design on that shoulder pad, are

 9 you?

10      A.    No.

11      Q.    Let's go to page 124.

12            This is the Dark Elf Arch Torturess,

13 yes?

14      A.    Yes.  No.  Wait, which one are we

15 looking at?

16      Q.    Page 124, product 160, Chapterhouse's

17 product is labeled as a Dark Elf Arch Torturess.

18      A.    Okay, I thought we were always

19 referring to these things by the Games Workshop

20 items.

21      Q.    And the Games Workshop item is a Dark

22 Eldar Haemonculous, correct?

23      A.    Haemonculous.

24      Q.    I want to make sure we're looking at
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 1 the same thing.

 2      A.    Yes, it's a Haemonculous, that's how

 3 you say it.

 4      Q.    You include a number of pictures on the

 5 right-hand column, right?

 6      A.    Yes.

 7      Q.    You don't discuss this product in any

 8 way in the numbered paragraphs of your report,

 9 right?

10      A.    Correct.

11      Q.    And if I look at the right-hand column,

12 I believe you're making two points, the first is

13 that the pose of the two legs together is a common

14 pose.

15      A.    Yes.

16      Q.    And the second is the concept of a

17 figure with multiple arms is common.

18      A.    Yes.

19      Q.    Other than those two opinions, do you

20 have any other opinions you're expressing in this

21 chart about those products?

22      A.    Yes.  You could also take a look at on

23 127, you can see graphically the character has the

24 green syringe.  You can also see on page 129 that
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 1 the additional limbs articulate not according to

 2 anatomy.

 3      Q.    Any other expert opinions you have

 4 about this product?

 5      A.    No, I think that's it.

 6      Q.    Are any of those features that you just

 7 identified essential features in creating this

 8 product?

 9      A.    Define essential for me, please.

10      Q.    If one were to create a multi-limbed

11 creature such as this, would it have to be in the

12 pose of the legs together?

13      A.    No, I don't think it would be.

14      Q.    The artist would have many choices on

15 what pose to make?

16      A.    Yes.

17      Q.    Would it have to be carrying a syringe?

18      A.    No, it would not.

19      Q.    So again, that's a choice of what you

20 want it to hold?

21      A.    Right.

22      Q.    Would it have to be including two arms

23 that are not anatomically correct?

24      A.    No, I think that would be a choice the
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 1 artist would make.

 2      Q.    Now, Games Workshop product appears to

 3 have two hands that are anatomically correct and

 4 other hands that are not.  Would you agree?

 5      A.    It's very difficult to tell.  From the

 6 figure on page 124, I'd have to say it looks like

 7 two arms are anatomically correct but from the

 8 drawing on the following page, it doesn't -- I

 9 can't tell.  It might only be one or it might be

10 none.

11      Q.    And the Games Workshop product is

12 wearing a long, full-length coat, would you agree?

13      A.    Yes.  Well, yes.

14      Q.    Again, that would be a design choice?

15      A.    Yes.

16      Q.    Not necessary to choose in creating

17 such a product?

18      A.    No.

19      Q.    The product has bare feet?

20      A.    Yes, appears to.

21      Q.    Another design choice?

22      A.    Yes.

23      Q.    None of these design choices would you

24 characterize as the type of common feature that
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 1 would have to be used in creating these types of

 2 creatures, would you?

 3      A.    No.

 4      Q.    Now, the fact that you found some of

 5 those features similar to things in prior works,

 6 are you making any expert opinion that Games

 7 Workshop copied any of those prior works?

 8      A.    This kind of floating image of some

 9 sort of darkish monster, especially with the long

10 coat and strange arms and torture implements, is

11 extremely common in popular culture from the

12 Hellraiser films to gothic clothing to creature

13 animations from the movie The Thing.  These

14 elements are not only commonplace, they can be

15 found all together, I believe, except for maybe

16 the syringe.

17      Q.    Let's leave it to what you identified,

18 creature floating in this pose with a long,

19 flowing coat and a syringe.  Did you identify any

20 prior existing works in your report anywhere with

21 those three elements?

22      A.    No.

23      Q.    Those other items you mentioned in your

24 answer, Hellraiser and so on, you didn't include
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 1 or discuss those anywhere in your report, did you?

 2      A.    No, I did not.

 3      Q.    And you didn't provide any images of

 4 those, did you?

 5      A.    No, I do not.

 6      Q.    Do you identify anywhere in your report

 7 any prior works with that combination?

 8      A.    No.

 9      Q.    And you don't express any opinion in

10 your report that that combination is not original?

11      A.    No, I don't.

12            MR. KEENER:  Thank you, no more

13      questions.

14            THE WITNESS:  Thank you.

15            MR. COOPER:  Dr. Grindley, I just have

16      a few questions so you can get out of here.

17 EXAMINATION

18 BY MR. COOPER:

19      Q.    Counsel asked you questions about

20 design choices that Games Workshop has made in

21 creating its products.  Do you recall that?

22      A.    Yes, I do.

23      Q.    Start with product 160 in the chart.

24 It's page 124.
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 1      A.    Okay, I'm there.

 2      Q.    Correct me if I'm wrong but you agreed

 3 that Games Workshop made certain design choices in

 4 creating this Games Workshop product?

 5      A.    Yes, they did.

 6      Q.    Based on your review of this chart, did

 7 Chapterhouse make design choices in creating its

 8 product?

 9      A.    Yes, they did.

10      Q.    In your opinion based on your review,

11 did Chapterhouse make the same design choices as

12 Games Workshop?

13      A.    No, they made different design choices.

14      Q.    Could you give some examples?

15      A.    Well, for example, one would be the

16 number of arms.  The Games workhouse -- sorry,

17 Game Workshop figure has more arms than the

18 Chapterhouse figure.  The arms themselves end in

19 different sort of grasping or figurative elements

20 between Chapterhouse and Games Workshop.  The

21 Games Workshop figure, as far as I can tell from

22 these images, is male, whereas the Chapterhouse

23 figure appears to be female.

24            There's also differences in terms of
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 1 hairstyles and even distance of sort of floating

 2 above the base, and also in terms of what items

 3 are being held by the creature's hands.

 4      Q.    In your review of this claim chart to

 5 form your expert opinion, did you have any

 6 understanding of what design elements or choices

 7 Games Workshop claimed were unique or similar

 8 about its products?

 9      A.    No.

10      Q.    If you'd just look at the very first

11 page of this chart, you see in red where Games

12 Workshop has listed whole set there?  Do you see

13 that?

14      A.    Yes, I do.

15      Q.    Do you have any understanding of what

16 that means -- strike that.

17            Do you have any understanding of what

18 elements of Games Workshop's products it believes

19 are unique or --

20      A.    No, I do not, and it -- that for the

21 most part does not appear in the table.

22      Q.    Would you have found that helpful to

23 know in forming your opinion?

24      A.    If Games Workshop had specified the
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 1 design elements that it found to be infringing, my

 2 report would have taken a substantially different

 3 shape in that I would have documented very, very

 4 comprehensively where those individual design

 5 elements originate.

 6      Q.    To your knowledge, has Games Workshop

 7 at any point identified what elements of its

 8 products in this claim chart it believes are

 9 unique or dissimilar from preexisting works?

10            MR. KEENER:  Objection, form, compound.

11            MR. COOPER:  I'll break that up.

12 BY MR. COOPER:

13      Q.    To your knowledge, has Games Workshop

14 identified in any way what design elements it

15 believes are unique in its products in its claims

16 chart?

17      A.    No, I do not believe they have.

18      Q.    To your knowledge, has Games Workshop

19 identified what design elements it believes are

20 not just similar from preexisting works in its

21 claims charts?

22      A.    They have not.

23      Q.    To your knowledge, has Games Workshop

24 identified what design elements it believes are
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 1 dissimilar between its product and the

 2 corresponding Chapterhouse accused product?

 3      A.    No, they have not.

 4      Q.    Counsel asked you a number of questions

 5 about a combination of design elements.  Do you

 6 recall that?

 7      A.    Yes, I do.

 8      Q.    And he asked you whether or not the

 9 combination of design elements, with regards to

10 product 124 here, he asked you whether or not you

11 believed that the combination of design elements

12 were original in the Games Workshop products.  Do

13 you recall that?

14      A.    Yes, I do.

15      Q.    Based on your review of the claim

16 chart, do the Chapterhouse products also encompass

17 design choices?

18      A.    The Chapterhouse products incorporate

19 just as many design choices as the Games Workshop

20 products.

21      Q.    Based on your review, is there any

22 product, any Chapterhouse accused product that

23 encompassed the exact same design choices as the

24 Games Workshop new allegedly infringed work?
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 1      A.    None whatsoever.

 2      Q.    Why did you find it unnecessary to list

 3 insignificant similarities that you noticed

 4 between the Chapterhouse accused product and Games

 5 Workshop's new allegedly infringed work?

 6            MR. COOPER:  Could you read my own

 7      question back for me?

 8            (Record read.)

 9 BY MR. COOPER:

10      Q.    Do you understand the question?  I'll

11 strike it and rephrase.

12            Counsel asked you if you had listed for

13 each product entry in the chart each and every

14 similarity or dissimilarity found in your review.

15 Do you recall that?

16      A.    Yes, I do.

17      Q.    And you answered that you did not

18 undertake that effort; is that correct?

19      A.    That is correct.

20      Q.    Why not?

21      A.    I did not feel that it was a necessary

22 part of this endeavor.  I did not think it was

23 necessary to list minor insignificant similarities

24 between these two products because both of the
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 1 products find their ultimate derivation in another

 2 source entirely.

 3      Q.    Counsel asked you some questions about

 4 the similarities and dissimilarities you saw in

 5 between the Chapterhouse and Games Workshop

 6 products in your review.  Do you recall that?

 7      A.    Yes.

 8      Q.    And I believe he expressed some

 9 confusion about your statement that you've

10 concluded that the dissimilarities are

11 self-evident from your inclusion in the product

12 entry in the chart.  Do you recall that?

13            MR. KEENER:  Objection, form.

14            THE WITNESS:  Yes, I do.

15 BY MR. COOPER:

16      Q.    Are you prepared today to answer any of

17 counsel's questions to alleviate any confusion he

18 has about what you have identified in your report

19 as dissimilarities or similarities between the

20 two -- the Chapterhouse and Games Workshop

21 products?

22      A.    Yes.

23      Q.    Have you tried to do so to the best of

24 your ability today?
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 1      A.    I have tried to the best of my ability,

 2 yes.

 3      Q.    Just a few more items.  If you'll turn

 4 to page 103 of your chart.  It's item 153.

 5            Counsel asked you about differences

 6 between the Games Workshop product and the

 7 Thirteen Club logo that you included in your

 8 chart.

 9            Do you recall that?

10      A.    Yes, I do.

11      Q.    Do you recall agreeing that there are

12 differences between the two items?

13      A.    Yes.

14      Q.    Are there differences between the

15 Chapterhouse product and the Games Workshop

16 product in that chart?

17      A.    Yes, there are.

18      Q.    Could you identify them?

19      A.    The Games Workshop product is a

20 painting suggestion in the form of a drawing in

21 which there are two separate proportional scales

22 given for the item that is to be painted.

23            One appears to be a side view, just for

24 reference purposes, whereas the figure drawing
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 1 appears to be in the correct proportions for the

 2 space marine.

 3            For the Chapterhouse Studios, rather

 4 than yellow, it's sort of a darker gold color.

 5 The figures are molded on the shoulder pad.  The

 6 shoulder pad is an entirely different proportion

 7 than the one from Games Workshop.

 8            The sides themselves go to a different

 9 part and occupy more of the shoulder pad in the

10 Chapterhouse Studios, and they are apparently

11 biomechanical in nature, whereas the sides on the

12 Games Workshop do not appear to be biomechanical.

13 And that goes even with the hook on the base of

14 the sides where that actually appears just to be

15 modelled perhaps out of wood, whereas the

16 corresponding piece on Chapterhouse appears to be

17 a claw.

18            So I think there are more

19 dissimilarities than similarities between the two

20 products.

21      Q.    Did you do that analysis in forming

22 your opinion in this case?

23      A.    Yes.

24      Q.    And do you believe that is expressed in
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 1 your report?

 2      A.    I believe it's expressed in the report

 3 through its presentation in Exhibit B.

 4      Q.    Could you turn to page 88 of your

 5 chart?

 6            Do you recall counsel asking you

 7 questions about the differences between the Games

 8 Workshop product and product item 144 and the

 9 pictures you included in the third column for that

10 product?

11      A.    Yes, I do.

12      Q.    Do you recall agreeing that there are

13 differences between the two items?

14      A.    Yes.

15      Q.    Do you believe there are differences

16 between the Chapterhouse product identified in

17 item 144 and the Games Workshop product?

18      A.    Yes.

19            MR. KEENER:  Objection, outside the

20      scope of the report.

21 BY MR. COOPER:

22      Q.    Would you explain those?

23            MR. KEENER:  Objection, outside the

24      scope of the report.
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 1            THE WITNESS:  The Games Workshop

 2      product's lizardman have a medial line down

 3      their stomach scales which does not exist in

 4      the Chapterhouse Studios.  The lizardman in

 5      the Games Workshop products appear to have

 6      crocodilian style heads, whereas the ones in

 7      the Chapterhouse Studios appear to be more

 8      snake oriented.

 9            The figures in the Games Workshop items

10      have jewelry on them on their arms, their legs

11      and around their neck, whereas -- and they

12      also appear to have some sort of maybe a back

13      plate kind of armor, whereas the figures made

14      by Chapterhouse seem to be completely

15      unclothed.

16            The figures in the Chapterhouse Studios

17      product appear to have a standard human style

18      leg construction, whereas the ones in

19      Chapterhouse have what appear to be a double

20      jointed leg.

21            The tails of the lizards in the

22      Chapterhouse Studios product appears to have

23      some sort of scaly protuberances on the tails

24      which are hanging straight down, whereas the
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 1      lizard ogres from Chapterhouse Studios, the

 2      tails arch up and are smooth.

 3            Those are just some from a base

 4      observation.

 5 BY MR. COOPER:

 6      Q.    Doctor, are you aware whether Games

 7 Workshop has provided a rebuttal expert to your

 8 opinion?

 9      A.    No, I am not.

10      Q.    Do you consider yourself you're the

11 only expert in your field?

12      A.    No, I do not.

13      Q.    Do you have peers in your field with

14 similar or greater experience than you do?

15      A.    Yes, there are.

16      Q.    If your peers were provided your expert

17 report, would you expect them to be able to assess

18 your opinion?

19            MR. KEENER:  Objection, speculation.

20            THE WITNESS:  Yes, I would.

21            MR. COOPER:  I have no further

22      questions.

23            MR. KEENER:  Recross.  I have less than

24      five minutes for you here.
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 1            THE WITNESS:  This is not funny.  I've

 2      got a kid waiting for me.

 3            MR. KEENER:  I understand.  I have a

 4      flight to go to, too.  Less than five minutes

 5      here.

 6            THE WITNESS:  I'm not getting paid for

 7      this.  You are.

 8 FURTHER EXAMINATION

 9 BY MR. KEENER:

10      Q.    Counsel was asking whether or not any

11 elements of uniqueness were identified to you

12 anywhere in the Games Workshop products.

13      A.    Correct.

14      Q.    You expressed frustration that they

15 weren't?

16      A.    Correct.

17      Q.    I think previously we saw a court

18 opinion where the court identified what it thought

19 were unique characteristics in Games Workshop

20 shoulder pad.  Do you remember that?

21            MR. COOPER:  Objection to the extent it

22      misstates the court's opinion.

23            THE WITNESS:  I remember seeing small

24      portions of the court's decision when you
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 1      showed them to me.

 2 BY MR. KEENER:

 3      Q.    And those portions discussed what the

 4 court thought were unique parts of the space

 5 marine shoulder pads?

 6            MR. COOPER:  Objection, misstates the

 7      court order.

 8            THE WITNESS:  The court expressed a

 9      legal opinion, not an artistic opinion.

10 BY MR. KEENER:

11      Q.    And you never saw that before today?

12      A.    I think a legal opinion and artistic

13 opinion are two separate items so I did not see

14 it, nor would I have wanted to.

15      Q.    Do you know that Chapterhouse has taken

16 depositions and asked questions about the Games

17 Workshop people who have designed a number of

18 these products?

19            MR. COOPER:  Last week?  Go ahead and

20      answer.

21            THE WITNESS:  I believe, yes, I have

22      heard that.

23 BY MR. KEENER:

24      Q.    And do you know if they were able to
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 1 ask what unique aspects of these products were?

 2      A.    No.

 3      Q.    So you don't know what testimony was

 4 given one way or the other?

 5      A.    No.

 6      Q.    And prior to this phase of the case, do

 7 you understand that there were a number of

 8 depositions a number of months ago in this case?

 9      A.    I know that there were two because I've

10 seen one of them but that's all I know.

11      Q.    But you don't know if Chapterhouse

12 lawyers asked Games Workshop witnesses about the

13 design of the shoulder pad or space marines?

14      A.    No.

15      Q.    Would that have been useful if you saw

16 the transcripts where the Games Workshop employees

17 identified what they believe was unique about

18 their designs?

19      A.    No, I don't trust anyone's work on

20 something like that other than my own.

21      Q.    So you wouldn't have wanted to know

22 what other people thought was unique?

23      A.    I would have wanted to know what the

24 claim thought was unique, not what other people's
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 1 recollections of how they came up with the designs

 2 were.  I would much rather have seen their

 3 library.

 4      Q.    And in counsel's questions to you, he

 5 asked you to identify a number of differences in

 6 the Chapterhouse or Games Workshop product, such

 7 as the Werecroc.

 8      A.    Yes.

 9      Q.    And you said you would be willing and

10 able to do similar analysis for all the rest of

11 the products in the chart.

12      A.    Yes.

13      Q.    You didn't write down that analysis

14 anywhere in your expert report or chart, correct?

15      A.    Correct.

16      Q.    And so the only way for me to find out

17 would be to be asking you here today at your

18 deposition on what your opinion was?

19      A.    Yes.

20      Q.    And you would agree with me that

21 there's no way we have time to do that for each of

22 the entries in the chart?

23            MR. COOPER:  Objection to form.

24            THE WITNESS:  There's no way today we
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 1      could do it but we could do it some other day

 2      at your leisure.

 3 BY MR. KEENER:

 4      Q.    So you're not willing to go through

 5 that exercise today for all the products in the

 6 chart?

 7      A.    Not today, no.

 8      Q.    Okay.  But you are willing to do that

 9 at another time?

10      A.    Yes, I am.

11      Q.    But those opinions are not expressed,

12 written down anywhere in your report?

13            MR. COOPER:  Objection, that misstates

14      the report.

15            THE WITNESS:  They are written down in

16      the essence that the images are there.

17 BY MR. KEENER:

18      Q.    Other than the two images there, what

19 you believe are the differences in the images are

20 not written down anywhere?

21            MR. COOPER:  Objection, misstates the

22      report.

23            THE WITNESS:  I believe they are

24      evident.
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 1 BY MR. KEENER:

 2      Q.    Other than what you can see from

 3 looking at the pictures, you did not attempt to

 4 write down what you believe were the differences

 5 between the Chapterhouse products and the Games

 6 Workshop products?

 7            MR. COOPER:  Objection, that misstates

 8      the report.

 9            THE WITNESS:  Yes.

10            MR. KEENER:  No more questions.  Thank

11      you.

12            (Time noted:  5:47 p.m.)

13

14                       ____________________

15                       CARL GRINDLEY

16

17 Subscribed and sworn to before me

18 this ___ day of __________, 2013.

19

20 _________________________________

21

22

23

24
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 1               C E R T I F I C A T E

 2 STATE OF NEW YORK    )

 3                      : ss.

 4 COUNTY OF NASSAU     )

 5

 6            I, CATHI IRISH, a Registered

 7      Professional Reporter and Notary Public within

 8      and for the State of New York, do hereby

 9      certify:

10            That CARL GRINDLEY, the witness whose

11      deposition is hereinbefore set forth, was duly

12      sworn by me and that such deposition is a true

13      record of the testimony given by the witness.

14            I further certify that I am not related

15      to any of the parties to this action by blood

16      or marriage, and that I am in no way

17      interested in the outcome of this matter.

18            IN WITNESS WHEREOF, I have hereunto set

19      my hand this 25th day of February, 2013.

20

21                    ___________________________

22                    CATHI IRISH, RPR, CLVS, CCR

23

24
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 1 ------------------- I N D E X -------------------
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 3 DR. CARL GRINDLEY     MR. KEENER           4, 358

 4                       MR. COOPER              346

 5

 6 ---------------- INFORMATION REQUESTS ------------

 7 DIRECTIONS:  25, 276

 8

 9 --------------------- EXHIBITS -------------------

10 EXHIBIT NUMBER       DESCRIPTION           PAGE

11  Plaintiff's Exhibit 189, document         12

12  entitled Exhibit C

13  Plaintiff's Exhibit 190, Expert Report    32

14  of Dr. Carl James Grindley

15  Plaintiff's Exhibit 191, document         45

16  entitled Exhibit B

17  Plaintiff's Exhibit 192, document Bates   222

18  labeled CHS EXPERT00000012 through 027

19  Plaintiff's Exhibit 193, memorandum       267

20  opinion and order

21

22

23

24
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 1                *** ERRATA SHEET ***

 2 NAME OF CASE:  Games Workshop vs. Chapterhouse

 3 DATE OF DEPOSITION:  February 21, 2013

 4 WITNESS:  Carl Grindley

 5

 6 PAGE LINE       FROM                   TO

 7 ____|____|_________________|______________________

 8 ____|____|_________________|______________________

 9 ____|____|_________________|______________________

10 ____|____|_________________|______________________

11 ____|____|_________________|______________________

12 ____|____|_________________|______________________

13 ____|____|_________________|______________________

14 ____|____|_________________|______________________

15 ____|____|_________________|______________________

16 ____|____|_________________|______________________

17

18                             ______________________

                            CARL GRINDLEY

19

20

Witness and sworn to before me

21 this ____ day of ____________, 2012.

22

_____________________    ______________________

23    (Notary Public)       My Commission Expires:

24
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LIBRARY OF CONGRESS 

CopyrightOjfice 
of thi1Jnited Stales 

WASHINGTON, D.C. 

THIS IS TO CERTIFY that the attached are photocopies of the following 
items which appear in the correspondence files of the Copyright Office for the work 
entitled ASSAULT SQUAD SHOULDER PADS: 

1. An automated email fromtheCopyrightOfficetojmoskin@foley.com 
sent 03/01/2012 06:36:13 PM, pertaining to the work identified as ASSAULT 
SQUAD SHOULDER PADS, service request number 1-732432166. 

2. An email toJonathanMoskin(jmoskin@foley.com) from Robin 
Jones, Registration Specialist, Visual Arts Division (cop-ad@loc.gov) delivered 
06/07/2012 11: 18:36 AM, pertaining to the work assigned service request 
number 1-732432166. 

3. An email to Robin Jones, Registration Specialist, Visual Arts 
Division (cop-ad@ioc.gov) from Jonathan Moskin (jmoskin@foley.com); 
received 06/26/2012 06:29:56 PM, pertaining to the work assigned service 
request number 1-732432166. 

4. An inbound call from Jonathan Moskin to Denise Garrett, 
Information Section Head, received 11/05/2012 03:35:57PM, pertaining to the 
work assigned service request number 1-732432166. 

5. An email toJonathanMoskin(jmoskin@foley.com) from Robin 
Jones, Registration Specialist, Visual Arts Division (cop-ad@loc.gov) delivered 
11/07/2012 12:39:49 PM, pertaining to the work assigned service request 
number 1-732432166. 

6. An email to Robin Jones, Registration Specialist, Visual Arts 
Division (cop-ad@loc.gov) from Jonathan Moskin (jmoskin@foley.com); 
received 06/26/2012 06:29:56 PM, pertaining to the work assigned service 
request number 1-732432166. 

IN WITNESS WHEREOF, the seal of this office is affixed hereto on 
December 11, 2012. 

Maria A. Pallante 
Register of Copyrights 

"I 

cJc~~~~ 
By: Jarletta Walls 

Acting Section Supervisor 
Records Research and Certification Section 
Information and Record Division 

Use of this material is governed by the U.S. copyright law 17 U.S.C. 101 et seq. 
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Automatic email to remitter dated March 1,2012 06:36:13PM 

THIS IS AN AUTOMATED EMAIL - DO NOT REPLY. 

Thank you for submitting your registration claim using the electronic Copyright Office 
(eCO) System. This email confirms that your application and fee for the work Assault 
Squad Shoulder Pads was received on 03/0112012. The following applies to registration 
claims only (not preregistrations): 

The effective date of registration is established when the application, fee AND the 
material being registered have been received. If you have not yet sent the material to be 
registered, logon to eCO and click the blue case number associated with your claim in the 
Open Cases table, then do one of the following: 

For digital uploads: Click the Upload Deposit button at the top of the Case Summary 
screen, then browse and select the file(s) you wish to upload. Note: only certain classes of 
works may be registered with digital deposits (See F AQs: 
http://www.copyright.gov/eco/faq.html#eCO_1.4). 

For hardcopy submissions: Click the Create Shipping Slip button at the top of the Case 
Summary screen, then click the Sbipping Slip link that appears in the Send By Mail table. 
Print out and attach the shipping slip to the copy(ies) of your work. For multiple works, 

, be sure to attach shipping slips to the corresponding copies. 

A printable copy of the application win be available within 24 hours of its receipt. To 
access the application, click the My Applications linlc in the left top most navigation 
menu of the Home screen. 

You will be issued a paper certificate by mail after the registration has been completed. 
You may check the 'status of this claim via eCO using this number [1-732432166]. 
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Email toJonathanMoskinGmoskin@foley.com) from Robin Jones, Registration 
Specialist, Visual Arts Division (cop-ad@loc.gov), sent June 7, 2012 11:18:36AM 
Subject: 1-732432166 Assault Squad Shoulder Pads 

Dear Jonathan Moskll: 

I am examining this text, photograph( s ), 2-D artwork, sculpture claim for Games 
Workshop. The application gives the year of completion as 2000, and the pub date as 
9/30/2000. The copyright notice has 2010 on the packaging. Please clarify what is being 
registered on the 9/30/2000 date. I see what looks like graphics of the pads which we 
could register. Please confirm they are artwork and not photos. 

Also, we cannot register the sculpture portion as it is too minimal. The text on this 
package appears to be the same as Crimson fist shoulder pads and cannot be registered 
again. Please allow permission to remove sculpture and text from the application. 

Please note that if we do not receive a response to this message within 20 days, we win . 
close this case without processing your registration or notifying you further, and forward 
your deposit copy(ies) under the provisions of the current copyright law. The fee is not 
refundable. If you re-apply for registration after the case is closed, you must send a new 
application, copy and fee. The effective date of registration will be based on the new 
submission. 

Sincerely, 
Robin Jones 
Registration Specialist 
Visual Arts Division 
U.S. Copyright Office 

When replying to this email, please include the following thread id (entire line) within the 
body of your response to expedite routing to the correct office. 

[THREAD ID:I-CV2JUR] 
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Email fromJonathanMoskin(jmoskin@foley.com) to Robin Jones, Registration 
Specialist, Visual Arts Division (cop-ad@ioc.gov), sent June 26,2012 06:29:56PM 
Subject: RE: 1-732432166 Assault Squad Shoulder Pads 

My understanding is that the 2010 copyright notice simply refers to the date of printing of 
this particular packaging, but that the artwork and sculpture were created and first 
published in 2000 as specified. I hope this answers your question about the dates but 
please let me know. 

I would also propose speaking with you to discuss the questions you have regarding the 
sculptural elements. I have included a telephone number below if you wish to calL 
Obviously, I am mindful of the 20-day deadline you noted, which I believe expires 

tomorrow. I hope that while we address any remaining questions we can extend the 
deadline. 

Thank you 

Jonathan Moskin 
212-338-3572 

-----Original Message-----
From: Copyright Office [mailto:cop-ad@loc.gov] 
Sent: Thursday, June 07, 2012 11 :30 AM 
To: Moskin, Jonathan 
Subj ect: 1-732432166 Assault Squad Shoulder Pads 

Dear Jonathan Moskin: 

I am examining this text, photograph(s), 2-D artwork, sculpture claim for Games 
Workshop. The application gives the year of completion as 2000, and the pub date as 
9/30/2000. The copyright notice has 2010 on the packaging. Please clarfiy what is being 
registered on the 9/30/2000 date. I see what looks like graphics of the pads which we 
could register. Please confirm they are artwork and not photos. 

Also, we cannot register the sculpture portion as it is too minimal. The text on this 
package appears to be the same as Crimson fist shoulder pads and cannot be registered 
again. Please allow permission to remove sculpture and text from the application. 

Please note that if we do not receive a response to this message within 20 days, we win 
close'this case without processing your registration or notifying you further, andforward 
your deposit copy(ies) under the provisions of the current copyright law. The fee is not 
refundable. If you re-apply for registration after the case is closed, you must send a new 
application, copy and fee. The effective date of registration will be based on the new 
submission. 

1 
I 
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Sincerely, 
Robin Jones 
Registration Specialist 
Visual Arts Division 
U.S. Copyright Office 

When replying to this email, please include the following thread id (entire line) within the 
body of your response to expedite routing to the correct office. 

[THREAD ID:I-CV2JUR] 

The preceding email message may be confidential or protected by the attorney-client 
privilege. It is not intended for transmission to, or receipt by, any unauthorized persons. 
If you have received this message in error, please (i) do not read it, (ii) reply to the 

sender that you received the message in error, and (iii) erase or destroy the message. 
Legal advice contained in the preceding message is solely for the benefit of the Foley & 

Lardner LLP client(s) represented by the Firm in the particular matter that is the subject 
of this message, and may not be relied upon by any other party. 

Internal Revenue Service regulations require that certain types of written advice include a 
disclaimer. To the extent the preceding message contains advice relating to a Federal tax 
issue, unless expressly stated otherwise the advice is not intended or written to be used, 
and it cannot be used by the recipient or any other taxpayer, for the purpose of avoiding 

. Federal tax penalties, and was not written to support the promotion or marketing of any 
transaction or matter discussed herein. 
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Call Inbound from Remitter to Denise Garrett, Information Section Head, 
November 5, 2012 03:35:57PM 

From: Garrett, Denise 
Sent: Monday, November 05, 2012 3:36 PM 
To: Briganti, Bill; Ashley, John 
Subject: March 2012 eCO submission pending under SR 1-732432166 
Importance: High 

Hi Bill and John, 

Can you please review the following case? It went no reply, however, he did reply. 

TITLE: Assault Squad Shoulder Pads ~ 
SR 1-732432166 
Remitter: Jonathan Moskin 

Cell # (He win be @ polling stations tomorrow) 914-557-6757 

Thanks, 
Denise 
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Email toJonathanMoskin(jmoskin@foley.com) from Robin Jones, Registration 
Specialist, Visual Arts Division (cop-ad@loc.gov), sent November 7,2012 
12:39:49PM 
Subject: RE: RE: 1-732432166 Assault Squad Shoulder Pads 

When replying to this email, please include the following thread id (entire line) within the 
body of your response to expedite routing to the correct office. 

When replying to this email, please include the following thread id (entire line) within the 
body of your response to expedite routing to the correct office. 

[THREAD ID:I-CV2JUR] 

This claim in "text, photos, 2d artwork, sculpture" was delayed as I ha~ not received 
permission to remove certain aspects of authorship from the appl. 

The email stated that the "sculpture" was to minimal (it is basically an "X") and could not 
be registered. Your email stated that the (c) notice on the package refers to the printing 
d~e. ) 

The "text" appears to be same as the text on the Crimson fist should pads package. When 
was the text first published/registered? If already registered, the text cannot be registered 
agam. 

In regards to the "2d artwork", there was no clarification from my previous email: "I see 
what looks like graphics of the [shoulder] pads which we could register [as 2d artwork]". 
Please confrrm they are artwork and not photos." 

Robin Jones 
-----Original Message-----

From: JMoskin@foley.com 
Sent: 6/26/201206:29:09 PM 
To: Copyright Office <cop-ad@loc.gov> 
Subject: RE: 1-732432166 Assault Squad Shoulder Pads 

My understanding is that the 2010 copyright notice simply refers to the date of printing of 
this particular packaging, but that the artwork and sculpture were created and first 
published in 2000 as specified. I hope this answers your question about the dates but 
please let me know. 

I would also propose speaking with you to discuss the questions you have regarding the 
sculptural elements. I have included a telephone number below if you wish to call. 
Obviously, I am mindful of the 20-day deadline you noted, which I believe expires 
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tomorrow. I hope that while we address any remaining questions we can extend the 
deadline. 

Thank you 

Jonathan Moskin 
212-338-3572 

-----Original Message-----
From: Copyright Office [mailto:cop-ad@loc.gov] 
Sent: Thursday, June 07, 2012 11:30 AM 
To: Moskin, Jonathan 
Subj ect: 1-732432166 Assault Squad Shoulder Pads 

Dear Jonathan Moskin: 

I am examining this text, photograph(s), 2-D artwork, sculpture claim for Games 
Workshop. The application gives the year of completion as 2000, and the pub date as 
9/30/2000. The copyright notice has 2010 on the packaging. Please clarfiy what is being 
registered on the 9/30/2000 date. I see what looks like graphics of the pads which we 
could register. Please confirm they are artwork and not photos. 

J 
Also, we cannot register the sculpture portion as it is too minimal. The text on this 
package appears to be the same as Crimson fist shoulder pads and cannot be registered 
again. Please allow permission to remove sculpture and text from the application. 

Please note that if we do not receive a response to this message within 20 days, we will 
close this case without processing your registration or notifying you further, and forward 
your deposit copy(ies) under the provisions of the current copyright law. The fee is not 
refundable. If you re-apply for registration after the case is closed, you must send a new 
application, copy and fee. The effective date of registration will be based on the new 
submission. 

Sincerely, 
Robin Jones 
Registration Specialist 
Visual Arts Division 
U.S. Copyright Office 

When replying to this email, please include the following thread id (entire line) within the 
body of your response to expedite routing to the correct office. 
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[THREAD ID: l-CV2JUR] 

The preceding email message may be confidential or protected by the attorney-client 
privilege. It is not intended for transmission to, or receipt by, any unauthorized persons. 
If you have received this message in error, please (i) do not read it, (ii) reply to the 
sender that you received the message in error, and (iii.) erase or destroy the message. 
Legal advice contained in the preceding message is solely for the benefit of the Foley & 

Lardner LLP client(s) represented by the Finn in the particular matter that is the subject 
oftms message, and may not be relied upon by any other party. 

Internal Revenue Service regulations require that certain types of written advice include a 
disclaimer. To the extent the preceding message contains advice relating to a Federal tax 
issue, unless expressly stated otherwise the advice is not intended or written to be used, 
and it cannot be used by the recipient or any other taxpayer, for the purpose of avoiding 
Federal tax penalties".and was not written to support the promotion or marketing of any 
transaction or matter discussed herein. 
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Email fromJonathanMoskin(imoskin@foley.com). to Robin Jones, Registration 
Specialist, Visual Arts Division (cop-ad@loc.gov), sent December 7, 2012 
04:35:26PM 
RE: RE: 1-732432166 Assault Squad Shoulder Pads 

I left you a message to discuss this. I wanted to point out that in a recent decision, the US 
District Court for the Northern District of Hlinois ruled that the "basic shape of the Games 
Workshop shoulder pad is copyrightable (even without surface ornamentation). I would 
be happy to get you a copy of the decision. 

Please also feel free to can me .. 

Jonathan Moskin 
212-338-3572 

-----Original Message-----
From: Copyright Office [mailto:cop-ad@loc.gov] 
Sent: Wednesday, November 07, 2012 2:19 PM 
To: Moskin,Jonathan 
Subject: RE: RE: 1-732432166 Assault Squad Shoulder Pads 

J 

When replying to this email, please include the following thread id (entire line) within the 
body of your response to expedite routing to the correct office. 

When replying to this email, please include the following thread id (entire line) within the 
body of your response to expedite routing to the correct office. 

[THREAD ID: 1-CV2JUR] 

This claim in "text, photos, 2d artwork, sculpture" was delayed as I had not received 
permission to remove certain aspects of authorship from the appL . 

The email stated that the "sculpture" was to minimal (it is basically an "X") and could not 
be registered. Your email stated that the ( c) notice on the package refers to the printing 
date. 

The "text It appears to be same as the text on the Crimson fist should pads package. When 
was the text first published/registered? If already registered, the text cannot be registered 
again. 
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In regards to the "2d artwork", there was no clarification from my previous email: III see 
what looks like graphics of the [ shoulder] pads which we could register [as 2d artwork] n • 

Please confirm they are artwork and not photos. " 

Robin Jones 
-----Original Message-----

From: JMoskin@foley.com 
Sent: 6/26/201206:29:09 PM 
To: Copyright Office <cop-ad@loc.gov> 
Subject: RE: 1-732432166 Assault Squad Shoulder Pads 

My understanding is that the 2010 copyright notice simply refers to the date of printing of 
this particular packaging, but that the artwork and sculpture were created and first 
published in 2000 as specified. 1 hope this answers your question about the dates but 
please let me know. 

J 

1 would also propose speaking with you to discuss the questions you have regarding the 
sculptural elements. 1 have mciuded a telephone number below if you wish to call. 
Obviously, 1 am mindful ofthe 20-day deadline you noted, which 1 believe expires 

tomorrow. 1 hope that while we address any remaining questions we can extend the 
deadline. 

Thank you 

Jonathan Moskin 
212-338-3572 

-----Original Message-----
From: Copyright Office [mailto:cop-ad@loc.gov] 
Sent: Thursday, June 07, 201211:30 AM 
To: Moskin,Jonathan 
Subject: 1-732432166 Assault Squad Shoulder Pads 

Dear Jonathan Moskin: 

1 am examining this text, photograph( s ), 2-D artwork, sculpture claim for Games 
Workshop. The application gives the year of completion as 2000, and the pub date as 
9/30/2000. The copyright notice has 2010 on the packaging. Please clarfiy what is being 
registered on the 9/30/2000 date. 1 see what looks like graphics of the pads which we 
could register. Please confirm they are artwork and not photos. 

Also, we cannot register the sculpture portion as it is too minimal. The text on this 
package appears to be the same as Crimson fist shoulder pads and cannot be registered 
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agam. Please allow permission to remove sculpture and text from the application. 

Please note that if we do not receive a response to this message within 20 days, we will 
close this case without processing your registration or notifying you further, and forward 
your deposit copy(ies) under the provisions of the current copyright law. The fee is not 
refundable. If you re-apply for registration after the case is closed, you must send a new 
application, copy and fee. The effective date of registration will be based on the new 
submission. 

Sincerely, 
Robin Jones 
Registration Specialist 
Visual Arts Division 
U.S. Copyright Office 

When replying to this email, please include the following thread id (entire line) within the 
body of your response to expedite routing to the correct office. 

[THREAD ID: l-CV2JUR] 

The preceding email message may be confidential or protected by the attorney-client 
privilege. It is not intended for transmission to, or receipt by, any unauthorized persons. 
If you have received this message in error, please (i) do not read it, (ii) reply to the 

sender that you received'the message in error, and (iii) erase or destroy the message. 
Legal advice contained in the preceding message is solely for the benefit of the Foley & 

Lardner LLP client(s) represented by the Firm in the particular matter that is the subject 
of this message, and may not be relied upon by any other party. 

Internal Revenue Service regulations require that certain types of written advice include a 
disclaimer. To the extent the preceding message contains advice relating to a Federal tax 
issue, unless expressly stated otherwise the advice is not intended or written to be used, 
and it cannot be used by the recipient or any other taxpayer, for the purpose of avoiding 
Federal tax penalties, and was not written to support the promotion or marketing of any 
transaction or matter discussed herein. 

The preceding email message may be confidential or protected by the attorney-client 
privilege. It is not intended for transmission to, or receipt by, any unauthorized persons. 
If you have received this message in error, please (i) do not read it, (ii) reply to the 
sender that you received the message in error, and (iii) erase or destroy the message. 
Legal advice contained in the preceding message is solely for the benefit of the Foley & 
Lardner LLP client(s) represented by the Firm in the particular matter that is the subject 
of this message, and may not be relied upon by any other party. 
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Internal Revenue Service regulations require that certain types of written advice include a 
disclaimer. To the extent the preceding message contains advice relating to a Federal tax 
issue, unless expressly stated otherwise the advice is not intended or written to be used, 
and :it cannot be used by the recipient or any other taxpayer, for the purpose of avoiding 
Federal tax penalties, and was not written to support the promotion or marketing of any 
transaction or matter discussed herein. 
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Keener, Jason J.

From: Copyright Office [cop-ad@loc.gov]
Sent: Thursday, December 27, 2012 10:25 AM
To: Moskin, Jonathan
Subject: RE: RE: RE: RE: 1-732432166 Assault Squad Shoulder Pads

Mr. Moskin,

We did receive your message with information about the court decision.  I've taken over 
both cases for the specialist who is on extended leave.  We look at each case on an 
individual basis.  You should receive an email shortly with some questions that remain 
about the Crimson Fists Shoulder Pads.   I will examine the materials submitted with this 
claim (Assault Squad Shoulder Pads) and will make a determination shortly.

Carol Frenkel
Supervisory Registration Specialist
Visual Arts Division
U.S. Copyright Office 

When replying to this email, please include the following thread id (entire line) within 
the body of your response to expedite routing to the correct office.

[THREAD ID:1-CV2JUR]

-----Original Message-----

From:  JMoskin@foley.com
Sent:  12/11/2012 11:24:01 AM
To:  "'Copyright Office'" <cop-ad@loc.gov>
Subject:  RE: RE: RE: 1-732432166 Assault Squad Shoulder Pads

I do not understand your response, which did not acknowledge my message.  As I mentioned, 
a Federal Court has already held, based on among other things on a review of expert 
testimony submitted by the adverse party to the litigation that assessed prior designs of 
shoulder pads in military and gaming contexts, that the shape of the shoulder pad itself 
is original and copyrightable.  The case is Games Workshop Limited v. Chapterhouse Studios
LLC, 1:10-cv-08103 (N.D.Ill). The addition of further distinguishing material (which has 
additional meaning in the context of the fictional Warhammer 40,000 universe) on the 
protectable shoulder pad should not render it uncopyrightable.

Moreover, if you inspect the shoulder pad itself, you will see that it has a lip around 
the edge and that what you call an "x" has more detail than that might suggest - including
triangular devices at each end and a hollowed indentation running the length of the "x" 
shape.  The center of each triangular shape is also hollowed.

I hope this helps clarify the matter.  Please let me know if you would like a copy of the 
decision or if you wish to discuss this further.

Jonathan Moskin
212-338-3572

-----Original Message-----
From: Copyright Office [mailto:cop-ad@loc.gov] 
Sent: Tuesday, December 11, 2012 9:39 AM
To: Moskin, Jonathan
Subject: RE: RE: RE: 1-732432166 Assault Squad Shoulder Pads

GW0011427

Case: 1:10-cv-08103 Document #: 289-10 Filed: 03/04/13 Page 140 of 150 PageID #:16421



2

When replying to this email, please include the following thread id (entire line) within 
the body of your response to expedite routing to the correct office.

When replying to this email, please include the following thread id (entire line) within 
the body of your response to expedite routing to the correct office.

[THREAD ID:1-CV2JUR]

this particular shoulder pad submitted is not copyrightable.  it is simply circular, with 
an x or plus sign on it.

-----Original Message-----

From:  JMoskin@foley.com
Sent:  12/7/2012 04:34:54 PM
To:  "'Copyright Office'" <cop-ad@loc.gov>
Subject:  RE: RE: 1-732432166 Assault Squad Shoulder Pads

I left you a message to discuss this.  I wanted to point out that in a recent decision, 
the US District Court for the Northern District of Illinois ruled that the basic shape of 
the Games Workshop shoulder pad is copyrightable (even without surface ornamentation).  I 
would be happy to get you a copy of the decision.

Please also feel free to call me.

Jonathan Moskin
212-338-3572

-----Original Message-----
From: Copyright Office [mailto:cop-ad@loc.gov] 
Sent: Wednesday, November 07, 2012 2:19 PM
To: Moskin, Jonathan
Subject: RE: RE: 1-732432166 Assault Squad Shoulder Pads

When replying to this email, please include the following thread id (entire line) within 
the body of your response to expedite routing to the correct office.

When replying to this email, please include the following thread id (entire line) within 
the body of your response to expedite routing to the correct office.

[THREAD ID:1-CV2JUR]

This claim in "text, photos, 2d artwork, sculpture" was delayed as I had not received 
permission to remove certain aspects of authorship from the appl.

The email stated that the "sculpture" was to minimal (it is basically an "X") and could 
not be registered.  Your email stated that the (c) notice on the package refers to the 
printing date.

The "text" appears to be same as the text on the Crimson fist should pads package.  When 
was the text first published/registered?  If already registered, the text cannot be 
registered again.

In regards to the "2d artwork", there was no clarification from my previous email: "I see 
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what looks like graphics of the [shoulder] pads which we could register [as 2d artwork]". 
Please confirm they are artwork and not photos."

Robin Jones
-----Original Message-----

From:  JMoskin@foley.com
Sent:  6/26/2012 06:29:09 PM
To:  Copyright Office <cop-ad@loc.gov>
Subject:  RE: 1-732432166 Assault Squad Shoulder Pads

My understanding is that the 2010 copyright notice simply refers to the date of printing 
of this particular packaging, but that the artwork and sculpture were created and first 
published in 2000 as specified.  I hope this answers your question about the dates but 
please let me know.

I would also propose speaking with you to discuss the questions you have regarding the 
sculptural elements.  I have included a telephone number below if you wish to call.
Obviously, I am mindful of the 20-day deadline you noted, which I believe expires 
tomorrow.  I hope that while we address any remaining questions we can extend the 
deadline.

Thank you

Jonathan Moskin
212-338-3572

-----Original Message-----
From: Copyright Office [mailto:cop-ad@loc.gov] 
Sent: Thursday, June 07, 2012 11:30 AM
To: Moskin, Jonathan
Subject: 1-732432166 Assault Squad Shoulder Pads

Dear Jonathan Moskin:

I am examining this text, photograph(s), 2-D artwork, sculpture claim for Games Workshop. 
The application gives the year of completion as 2000, and the pub date as 9/30/2000.  The 
copyright notice has 2010 on the packaging.  Please clarfiy what is being registered on 
the  9/30/2000 date.  I see what looks like graphics of the pads which we could register. 
Please confirm they are artwork and not photos.

Also, we cannot register the sculpture portion as it is too minimal.  The text on this 
package appears to be the same as Crimson fist shoulder pads and cannot be registered 
again.  Please allow permission to remove sculpture and text from the application.

Please note that if we do not receive a response to this message within 20 days, we will 
close this case without processing your registration or notifying you further, and forward
your deposit copy(ies) under the provisions of the current copyright law.  The fee is not 
refundable.  If you re-apply for registration after the case is closed, you must send a 
new application, copy and fee.  The effective date of registration will be based on the 
new submission.

Sincerely,
Robin Jones
Registration Specialist
Visual Arts Division
U.S. Copyright Office

When replying to this email, please include the following thread id (entire line) within 
the body of your response to expedite routing to the correct office.

[THREAD ID:1-CV2JUR]
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The preceding email message may be confidential or protected by the attorney-client 
privilege. It is not intended for transmission to, or receipt by, any unauthorized 
persons.  If you have received this message in error, please (i) do not read it, (ii) 
reply to the sender that you received the message in error, and (iii) erase or destroy the
message.  Legal advice contained in the preceding message is solely for the benefit of the
Foley & Lardner LLP client(s) represented by the Firm in the particular matter that is the
subject of this message, and may not be relied upon by any other party.

Internal Revenue Service regulations require that certain types of written advice include 
a disclaimer. To the extent the preceding message contains advice relating to a Federal 
tax issue, unless expressly stated otherwise the advice is not intended or written to be 
used, and it cannot be used by the recipient or any other taxpayer, for the purpose of 
avoiding Federal tax penalties, and was not written to support the promotion or marketing 
of any transaction or matter discussed herein.

The preceding email message may be confidential or protected by the attorney-client 
privilege. It is not intended for transmission to, or receipt by, any unauthorized 
persons.  If you have received this message in error, please (i) do not read it, (ii) 
reply to the sender that you received the message in error, and (iii) erase or destroy the
message.  Legal advice contained in the preceding message is solely for the benefit of the
Foley & Lardner LLP client(s) represented by the Firm in the particular matter that is the
subject of this message, and may not be relied upon by any other party.

Internal Revenue Service regulations require that certain types of written advice include 
a disclaimer. To the extent the preceding message contains advice relating to a Federal 
tax issue, unless expressly stated otherwise the advice is not intended or written to be 
used, and it cannot be used by the recipient or any other taxpayer, for the purpose of 
avoiding Federal tax penalties, and was not written to support the promotion or marketing 
of any transaction or matter discussed herein.

The preceding email message may be confidential or protected by the attorney-client 
privilege. It is not intended for transmission to, or receipt by, any unauthorized 
persons.  If you have received this message in error, please (i) do not read it, (ii) 
reply to the sender that you received the message in error, and (iii) erase or destroy the
message.  Legal advice contained in the preceding message is solely for the benefit of the
Foley & Lardner LLP client(s) represented by the Firm in the particular matter that is the
subject of this message, and may not be relied upon by any other party.

Internal Revenue Service regulations require that certain types of written advice include 
a disclaimer. To the extent the preceding message contains advice relating to a Federal 
tax issue, unless expressly stated otherwise the advice is not intended or written to be 
used, and it cannot be used by the recipient or any other taxpayer, for the purpose of 
avoiding Federal tax penalties, and was not written to support the promotion or marketing 
of any transaction or matter discussed herein.

The preceding email message may be confidential or protected by the attorney-client 
privilege. It is not intended for transmission to, or receipt by, any unauthorized 
persons.  If you have received this message in error, please (i) do not read it, (ii) 
reply to the sender that you received the message in error, and (iii) erase or destroy the
message.  Legal advice contained in the preceding message is solely for the benefit of the
Foley & Lardner LLP client(s) represented by the Firm in the particular matter that is the
subject of this message, and may not be relied upon by any other party.

Internal Revenue Service regulations require that certain types of written advice include 
a disclaimer. To the extent the preceding message contains advice relating to a Federal 
tax issue, unless expressly stated otherwise the advice is not intended or written to be 
used, and it cannot be used by the recipient or any other taxpayer, for the purpose of 
avoiding Federal tax penalties, and was not written to support the promotion or marketing 
of any transaction or matter discussed herein.
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United States Copyright Office
Library of Congres 101 Independence Avenue S Washington DC 20559600Q www.copyright.gov

January 04, 2013

Foley & Lardner LLP
Attn: Jonathan Moskin
90 Park Avenue
New York, NY 10016
United States

Correspondence ID: 1-EFNBPX

RE: Assault Squad Shoulder Pads

Dear Jonathan Moskin:

We carmot register this work because it lacks the authorship necessary to support a copyright
claim.

Copyright protects original works of authorship that are fixed in some physical form. See 17
U.S.C. § 102(a). As used in the copyright context, the term “original” means that the work was
independently created by the author (as opposed to copied from other works), and that it possesses at
least a minimal degree of creativity. See Feist Publications v. Rural Telephone Service Co., 499 U.S.
340 (1991).

To satisfy these requirements, a work of the visual arts must contain a thinimum amount of
pictorial, graphic or sculptural authorship. Copyright does not protect familiar symbols or designs; basic
geometric shapes; words and short phrases such as names, titles, and slogans; or mere variations of
typographic ornamentation, lettering or coloring. See 37 C.F.R. §202.1. Further, copyright does not
extend to any idea, concept, system, or process which may be embodied in a work. 17 U.S.C. § 102(b).

Neither the aesthetic appeal or commercial value of a work, nor the amount of time and effort
expended to create a work are factors that are considered under the copyright law. See Bleistein v.
Donaldson, 188 U.S. 239 (1903); Feist Publications v. Rural Telephone Service Co., 499 U.S. 340
(1991). The question is whether there is sufficient creative authorship within the meaning of the
copyright statute and settled case law.

After careful consideration, we have determined that this particular work will not support a claim
to copyright for 2-Dimensional artwork or sculpture under the standards described above. Additionally,
the text appears to be identical to the standard warning text included in another claim sent by the same
party and can only be registered once. The photographs submitted are of the deposit materials and serve
as identifying matter rather than photographic content that is part of the published unit. Therefore we
cannot issue the registration which you requested. The copyright law requires that we retain the deposit
of this work. 17 U.S.C. §704(a). The nonrefundable filing fee has been applied to administrative costs.
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Jonathan Mo skin - 2 - 1 -EFNBPX

For more information on copyright, please visit our website at www.copyright.gov.

This letter is for your information only; no response is necessary.

Sincerely,

Carol Frenkel
Supervisory Registration Specialist
Visual Arts Division
U.S. Copyright Office

Enclosures:
Reply Sheet
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United States Copyright Office
Library of Congress 101 Independence Avenue S Washington DC 20559-600Q www.copyright.gov

* 1 _EFNBPX*
Return this sheet if you request reconsideration.

How to request reconsideration:

• Send your request in writing. (It must be received in the Copyright Office not later than three
months after the date on the Office’s refusal letter.)

• Explain why the claim should be registered or why it was improperly refused.

• Enclose the required fee — see below.

• Address your request to:

Copyright RAC Division
P.O. Box 71380
Washington, DC 20024-1380

Note: To expedite delivery, write “Reconsideration” on the outside of the envelope. Include the
Correspondence ID Number (see above) on the first page. Indicate either “First Reconsideration” or
“Second Reconsideration” as appropriate on the subject line.

Notification of decision: The Copyright Office will send a written notification of its decision,
including an explanation of its reasoning.

First Request for Reconsideration: The Registration and Recordation Program Office considers
the first request. If it upholds the refusal, you may submit a second request.

Second Request for Reconsideration: The Copyright Office Board of Review considers the second
request. The Board consists of the Register of Copyrights and the General Counsel (or their
respective designees), and a third member appointed by the Register. The Board’s decision
constitutes final agency action.

FEES:

First Request $250
Additional claim in related group $25

Second Request $500
Additional claim in related group $25
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Cooper, Bryce A.

From: JMoskin@foley.com
Sent: Wednesday, January 16, 2013 7:49 PM
To: Cooper, Bryce A.
Cc: JKeener@foley.com; Golinveaux, Jennifer A.; Sarah Kalemeris; Julianne M. Hartzell
Subject: Re: GW / CHS Meet and Confer
Attachments: image001.jpg

 
We understand you want to discuss the issues raised in Sarah Kalemaris' January 14 letter (to which 
we are preparing a response now), Julianne Hartzell's January 14 email (which I think we already 
answered); scheduling depositions (of as yet unidentified witnesses) as well as the request to inspect 
premises.   We also want to discuss the deficiencies cited in our January 8 letter and scheduling 
dates for Villacci and Fiertek depositions. 
 
However, we have also just begun reviewing CH's document production.  We may be wrong but, as 
best we can tell, it includes nothing from the individual designers and none of CH's advertising or 
promotion on the forums. We would like to be surprised to find there are no other issues regarding 
document production, but rather than do this piecemeal, we suggest identifying all issues regarding 
discovery (including document production) and having a single call later this week. 
 
I also note (in view of your keen interest in the state of matters before the Copyright Office), that we 
have just received another piece of correspondence regarding the Assault Squad shoulder pad that, 
like the prior correspondence, is not final but invites a response; and (consistent with the email we 
previously produced) that studiously avoids an analysis of the facts. We will produce it after we have 
had a chance to review it with our client and decide on how to respond. 
 
Jonathan 
 
Sent from my iPhone 
 
On Jan 16, 2013, at 4:28 PM, "Cooper, Bryce A." 
<BCooper@winston.com<mailto:BCooper@winston.com>> wrote: 
 
Counsel, 
 
We have not heard back about your availability for a meet and confer.  We will suggest tomorrow at 
1:00 cst.  Let us know if that works for you and I will circulate a dial-in, or please propose several 
alternatives. 
 
Bryce 
 
Bryce A. Cooper 
 
Associate 
 
Winston & Strawn LLP 
35 W. Wacker Drive 
Chicago, IL 60601-9703 
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D: +1 (312) 558-3737 
 
F: +1 (312) 558-5700 
 
Bio<http://www.winston.com/index.cfm?contentID=24&itemID=15451> | 
VCard<http://www.winston.com/sitefiles/wsvcard/15451.vcf> | Email<mailto:bcooper@winston.com> | 
www.winston.com<http://www.winston.com> 
 
<image001.jpg> 
 
The contents of this message may be privileged and confidential. Therefore, if this message has been 
received in error, please delete it without reading it. Your receipt of this message is not intended to 
waive any applicable privilege. Please do not disseminate this message without the permission of the 
author. ****************************************************************************** Any tax advice 
contained in this email was not intended to be used, and cannot be used, by you (or any other 
taxpayer) to avoid penalties under the Internal Revenue Code of 1986, as amended. 
 
The preceding email message may be confidential or protected by the attorney-client privilege. It is 
not intended for transmission to, or receipt by, any unauthorized persons.  If you have received this 
message in error, please (i) do not read it, (ii) reply to the sender that you received the message in 
error, and (iii) erase or destroy the message.  Legal advice contained in the preceding message is 
solely for the benefit of the Foley & Lardner LLP client(s) represented by the Firm in the particular 
matter that is the subject of this message, and may not be relied upon by any other party.       
   
Internal Revenue Service regulations require that certain types of written advice include a disclaimer. 
To the extent the preceding message contains advice relating to a Federal tax issue, unless 
expressly stated otherwise the advice is not intended or written to be used, and it cannot be used by 
the recipient or any other taxpayer, for the purpose of avoiding Federal tax penalties, and was not 
written to support the promotion or marketing of any transaction or matter discussed herein. 
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